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CONTAINING - 
Divers excellent Caſes and Reſolutions in Law- 


Lynche againſt Porter. 
\ He Plaintiff in Prohibition ſuggeſts that he inhabited 5, 
in London, within the Dioceſs of the Biſhop of Lox- Statute of 
don, and was cited to appear in the Court of the Clinch : 
£5 Arches, and was out of the Dioceſs of London, with- 
2: S, -out licenſe of the Biſhop of London, againſt the Sta- 
VIEHA tute of 23 Henry 8, And upon the fhrſt motion the 
Court-gave rule to the Defendent to ſhew cauſe why 
the Probibition ſhould not be granted 3 and to hear the Civilians, and to 
confer with them concerning. the praQice and expounding of the Sta- 
tute of 23 H.8. Chap.g. And at the day appointed, three ſeveral Civi-- 
lians came into* the Court, and were heard according to the-former 
Order: 'And they ſay, that they uſe to cite any Inhabitant that inha- . 
bits in London to appear, and to make anſwer in the Arches original- 
ly 3 for the miſchief that the Statute of 23 H.S. intends to prevent, was, 
that-thoſe which inhabit in-Dioceſſes remote from London, ſhould not 
be ſued here without licenſe from the Ordinary 3 but this miſchief 
was not-in this caſe, And Do&or: Martin faith, fo it was uſed by 
the ſpace of 427 years before the making of the Statute, and then 
was complaint made thereof to the Pope, and he was anſwered, that 
it was theuſe that any man might be cited to the Arches out of any 
Dioceſs in England: And allo that. the. Arch-Biſhop may hold his 
| : B Con=- 


© Tynche againſt Porter, Part II. 


Conſiſtory in any Dioceſs within his Juriſdiction and Province : And 
alfo that the Arch-Biſhop hath concurrent Juriſdiction in the Diocefs 
of every Biſhop as well as the Arch- Deacon. And then, if the ſuit be 
firlt begun in the Court ef the Arch-Biſhop, or the Biſhop, or Arch- 
Deacon, it ought to be there determined where it had its beginning, 
and (hall not be inhibited : And then it was objccted by Coke, chict 
Jutiice, that the Statute of 23 H.$. was affirmed by Canon 94. 
Ard this ſheweth the agreement of the Civilians with the faid Sta- 
tute. And to this Door Martin anſwered , that the ſaid Canon 
was. made in the vacancy of the Church of Canterbury,” for the Sca 
of; the Arch-Biſhoprick was then void: Aud alſo he faid, that the 
Arch Biſhop of Canterbery preſcribes to hold plea of all things, and 
of all perfons in England: And the Pope hath no power to make Ca- 
nons againſt the Law, nor againſt any Cuſtom or Preſcription 3. and 
tor this it ſhall,be void, and that ſhall not bind the Arch-Bilhop 
which is again(t the ſaid Preſcription; and alſo it feems to the Cavilt- 
ans, that the expolition of the ſaid Statute being the Eccleliattical 
Statute appertain'd to them : And alJſo it was faid by.them, that this 
detracts from the Arch-biſhops Juriſdiction againlt the Cuſtom of 
the Realm, and every Subject hath intereft m that: And alſo that 
the Biſhop takes notice, that they hold plea of the ſaid cauſe, and 
took no exception, and that made a ſufficient afſent, and amounted to 
a licenſe in Law, and fo concluded that a prohibition ought not to be 
granted in this Cafe, Coke, chief Juſtice faith, that the Miſchict 
which the Statute of 23 H. $. was not only to prevent the miſchict 
that thoſe which inhabited in places remote from Loxdox, ſhould not 
| becited to come to the 'Court of-the Arch-Biſhop, but alſo to give to 
them other priviledges, which by the Law they ought to have, that 
is, the Appeal that they-loſe by the beginning of the Suit in the Ar- 
chesz for they may appeal from the Ordinary after the Suit begun 
here to the Arch- Biſhop 3 .which benefit is loſt if the ſuit be begun be- 
tore the Arch-Biſhop originally :. And for that the inhabitants in Lox- 
don are as. well within the Miſchicf as the body of the Act of 23 
H.8. And alſo that at the making of the ſaid Canon, the Arch-Bi- 
| ſhop of Canterbury which late was, had the Juriſdiction of the fame 

thencommitted unto him, he then being Biſhop of Loxdox : 'So that 
upon the matter he was Arch-Biſhop of Centerbzry, fo that the uni- 
ty of the Scaof Canterbary ſhall not+be avoidance of the ſaid Canon, 


and he agreed that a-Canon againſt Statute Law, or Common Law, ' 


or any Cuſtom, fhall not bind the Subje& 3 and agreed, that fo it 
had been adjudged in this Court, But he denyed that the expoſition 
of any Statute belonged to the Eccleſiaſtical Court 3 for the Statute 
is.meer 4$mporal, though it concern {piritual things , and it (hall 
he expounded according to the Rules of the Common Law, ny 


I, 


EE iteas ds Grate $0 , 
EO ON ELIE 
j 


PR IF] ATR Fez 01 
» SAGER Poo oa vt nt” 
nt. a II; 8 LEED * 
Ds LS T 
P 
"Part 


. ” ; 2-2 6 oy EREINE of" 1-2 IP > _—_ N - 
= ; £6 te BEA x ns OT eee PF" OBOE f > £ 
EE orb + ola IE” 5 RS IPA Ee AIT e5s AP 8 , 
23 44 © : PTD 


IT. Lynche againſt P ortey. 


Edw. 4. Keaſors Caſe : And fo conchudes that this ſuit was agtinf 
the Statute of 23 H. 8. For it ought to have its beginning in the 
Court of the Biſhop of Loxdoun. And this expoſition of the Statute 
is made for the Defendent, 94 Canon, which was e@tpreſly made a- 
gainſi the Court of Arches, and inflits ſuſpention (by the ſpace of 
*three months upon the Judges which offend againſt it) from their 
Office, and awarded that Prohibition ſhall be granted, and with that 
agreed Warbarton and Foſter, Juſtices ; But Walmſley Juſtice was of 
contrary opinion, that is, *that no Prohibition ſhall be granted by the 
Court of Common Pleas, but in caſe where the Suit is there hanging. 
And this was objected alſo by the Civilians, and the opinion of the 
Judges of the Kings Bench cited to prove it, but.Prohibition' was 
granted that notwithſtanding. And to the obje&ion that the Mch- 
Biſhop of Canterbxry may have a Confiftory in the Diocels of every 
Biſhop, this was denycd but only where he was the Popes Legate, and 
then as Legate he ſhall haye Juriſdi&ion of all the Dioceſs of England, 
and it was agreed that there were three ſorts of Legates. Firlt, Le- 
gates, 4 Latere, and theſe were Cardinals, which were (ent, 4 Latere 
trom the Pope. The ſecond,'a Legateþorn, and theſe were the Arch- 
Biſhops of Canterbury, Tork and Mentz, 8&c. And theſe ſaid Legates 
may cite any man out of any Dioceſs within their Provincial z 
then there is a Legate given, and theſe have Authority by ſpecial 
commillion-from the Pope. | 


Darington's Caſe. 


T_—_ Caſe, was cited before the High Commithoners of 
/ the King, for maintenance of the opinion of Browniſme, and for 
ſlandering of one Mr, E/and a Miniſter, and alſo of the Judges of 
the Common Law, and was ſentenced, that for the firſt he ſhould 
make his ſubmitltion before the ſaid Commitſhoners, and alſo for 
the ſecond that he ſhould ngake ſubmiſhon to Mr. Elard, and con- 
fels his offence to him , and pray that he will forgive him and fo 
tor the third alſo, that he ſhould make ſubmifhon, and that he 
ſhall becommitted to priſon until he perform the ſaid ſentence, and 
put in ſecurity that he will not hereafter make a Relaps in any of the 
{aid offences; and after he made ſubmifhon for the firſt offence ac- 
cording to the ſentence, and upon complaint to this Court, Habeas 
Corpus was awarded to the Keeper of the Prifon, in which,he was 
to bring in his Body, with the'cauſe of his taking and detaining, and 
he certified the Cauſes aforeſaid, but not the Submiſſion 3 and thele 
were the cauſes of the taking and detaining of the faid Darizgton, 
and it was prayed by Serjeant Nichols, that he might be delivered, 
and Coke chief Juſtice ſaid , that the Ordinary by the Common 

53 Law 
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Law: nor- by the:Statute., De cireumſpolie- agatir," cannot" imptiſon 
for. any offence, though-itibe. for Hereſie, Schiſm, -or other*erxroneous 
crime whatſoever, and then by "the Statute of 5 B. 2, Chapter 5! 
2 Statute. It wag awarded that Commiſhons ſhould be directed to the 


Sheriffs: and others, to apprehend ſuch which ſhould be certified by _ 


the Prelates to be Preachers of the Herclie 3 and- the Favourers , 
Maintainers and Abetters, to keep them. in firong Prifon, until they 
will juſtifie themſelves by the Law of the holy Church : But this 
was repcaled, by.5 Ed. 6.12. And 1 Eliz.1. And allo by the Statute 
of 2 H. 4.15, It was ordained that none ſhould preach or write any 
Book contrary to the Catholick Faith . or determination of holy. 
Church, nor ſhall make any Conventicles of fuch Sccts and wicked 
Do@rines, nor ſhall favour ſuch Preachers: Every Ordinary may- 
convent before him any perſon ſuſpect-of Herctie. An obſtinate He- 
rcttck (hall be burned in an open place bctore the. people and this 
Statute was alſo repealed by 25 H. 8. and 1 Eliz. 1, by expreſs 
words: And then by the Statute of 1 H. 7. 4. power 1s given to all 
Arch-Biſhops , Biſhops, ard other Ordinaries having Eccleſiaſtical 
Juriſdictions, to commit Clexks, Prictts, &c. to Ward and. Priſon 
tor Adultery, Fornication, Inceſt, or any. other fleſhly 'incontinen- 
cy, there to abide for ſuch time as ſhall be thought to-their diſcre- 
tions convenient for. the quality and .quantity of their Treſpaſs, and 
theſe were all the Statutes, which give Authority to the . Ordinary- 
to impriſon'apy man. AnJ when the Statute of t E/:z. 1. repealed 
| the firti two Statutes of 5. R. 2.5. and 2 H. 4.15. It was not the 
' Intent that thoſe offences ſhould be unpuniſhed , but the Queen 
would 'not leave and truſt the Biſhop, which was hut'a man, and 
when he is made. Biſhop cannot be removed with. ſuch general and 
uncontroulable Power and Authority 3 and for that this Power and 
Authority was transferred by the ſaid Statute of 1 Eliz. 1. to high 
Commilhoners, which the Queen might countermand. at- her plea- 
ſure, and appoint new. and ſo it was transterzxed from one to ma- 
ny, and this Statute did not intend to give other Authority to high 
Commithoners to impriſon any man, which the Ordinary himſelf 
had not before the making of the Statute of 1 (iz?*1. And it was not 
the intent of - the makers of the ſaid Statute and AG of 1 El:z. to alter 
any Laws, but to transfer the power of -one to. others; and it' was 
xc{olved, that for working upon, Holy days, the party ſhall not-be 
puniſhed. before the high Commillioners , in Rezmores Caſes and it 
was allo reſolved in Symſones Caſe, by the Lord Anderſon, chict Ju- 
ice of the Common Pleas, and Glanvzle, they then being Juſtices of 
Ailizein the ſame place, that a Purfivant came witha Warrant of the 
high Commiſſioners to attach one by his Body tor Adultery, m'a.lay 
mans houſe, and was flain,with great dcliberation and conterence had- 


with. 


7 SAS nes ae Ee S cs apy © X 2 Y EL LADS rs 4 nad . BILE 
Gooch ai 6 " HY ” | LES pats act: n oY 4 Vat ed » £3 ER 35-2 ae a es 
me F A pF REICRS Az l . ” wFS : She 
: Ky *% Ns "i d-£. Ff . FFI Vi & 
, Y 5 SI £4 vol Bee | < 
2 > _ —_— 
- . ; - 5 - X dt < LOTT ” : 
= a » , « Cs * 8 b 5 
rin On # C Eo - P 4 &. * 4 
" + . - 
” Ls —_ 


x 


2-4 Edd aa 
ro eo it ER, Fs 
2 b 4 ©; Se 
bv n; 


H y 


» Part. - Datingtow's 04/3: | 
' withithe'other Judjes, that 'thati was no Murder, 'but Man-Tugh-: 
ter, for they could not attach the body 'of ''any man, bur ought to' 
proceed by citation, andexcommunications. But it was agreed®that ' 
they might infpriſon for Browniſme, for that was Hereſlie, beltdes he 
maintain'd that if the King do not govern his Subjects as he ought, that 
his Subje&s may and ought to depole him, and other ſuch abomina- 
ble opinions 3 and farther, that he might fine for that,andhefaid that,” 
one Elyas Brown, was hanged for that iri the time of the laſtQueen, 
and for that, that it doth not appear by the return that Darington hath ' 
himſclf conformed; they would not deliver him, for they ought to- 
give credit to the return, according to 9 H. 6. 46. be it tfhe or not 5 
and if it be not true, the party may have his ation againſt the Officer : 
which doth it,and it was adjudged in Fuller's Caſe in the Kings Bench, 
that the high Commitfioners may impriſon and impoſe a Fine for He-' 
relie and Schiſm 3 and it was alſo refolved that Polygamy before the: 
Scatute of the 3 of King Fames, was puniſhable before the high Com- 
mithionersz for this was; an. heinous crime, otherwiſe the Statute: 
would. not have made it Felony, and he ſaid that it was agreed in: 
the time; of the latt Qucezn Elizabethy-..that the bigh Commiillt- 
oners ſhould not meddle with any thing but only thoſe tive , that: 
is, Herelie, Schiſm, Polygamy. Incett and 'Recuſancy, and with no' 
othersz and it was moved thata Writ, De cautione admittenda licth, 
for that they would not allow of the fubmifſtons. And the Juſtices: 
would conſider of that, and the Prifoner was remanded, and it was 
adjqurned, Ros 

And at. an other day it was moved by Nichaly Sergeant, that the 
high Commithoners ſuppoſed, for that, that the Statute of 5 Eliz: 
gives Authority. to- the. Queen, and: to her Heirs and Succeſfors, to 


grant Commiihon to Vitit, Reform, Rgdreſs, Order, Corre& ard - 


Amend all Errors, Hereſtes, Schiſms, Abyſes, Offences, Contempts, 
and Enormities whatſoever 3 -and that the Commillioners may exc- 
cute all the premifſes according to the Tenure and: effedt of the 
faid Letters-patents, that -by that- they might fine and impriſon at 
their pleaſure, But Coke chiet Juſtice ſaid, that -it appears by the 


preamble of the ſaid Statute, that after the Statute was in the 25 ; 


year of the, Reign of King Henry thc 8. by which the ancient Ju- 
riſdictions, Authorities, Supertoritics -and Preheminences, were u- 
nited or' reRtored-to' the Crown, and by. the means of the ſaid Sta» 


tute, his Subjects were continually. keptAn good-order, and were . 


disburthencd of divers grcat agd: intolerable.charges and exactions; 


before that time unlawtully: taken and exactedy until fuch time as the . 


ſaid Statute of 25-H.8, was repealed by the Statute of 1. and 2, 
of Philip: and Mary , which ſaid Statute. of 1. and 2. of Filip and 


Mary, (hould be repealed . and .voig , by . which it appcars ,; that 


| M 
tile - 


Darington's Cafe. . Part I. 


the Kings Subjeds, were grievouſly burthened with grievous and.in- 
tolerable charges and exactions, and yet in this time ot uſurped power 
of the Pope, doth not challenge that he might Commit, or Impri- 
ſon, or. Fine in any caſe, but in the caſes eſpecially mentioned in the 
laſt Caſe aforeſaid , and for that all the uſurped power was annexed 
to the Imperial Crown, the which he called the clauſe of annexing ; 
the ſecond was the clauſe of deputation, and this was the clauſe of 
the Statute, by which the Queen. hath power to grant Commithon 
to ſuch perſons being natural born Suabjcas, as her Majeſty, her Heirs 
or Succeſſors ſhall think fit, to Exerciſe, Uſe and Execute, under her 
Majeſty, al manner of Juriſdictions, Priviledges and Preheminences, 
in any wiſe touching, or concerning any ſpiritual Juriſdiction in all 
her Majefties Dominions. and to Viſit, Reform, Redreſs, Order, Cor- 
re& and amend all. ſuch Errors, Hereties , Schilms, Abuſes, Of- 
fences, Contempts and Enormities whatfocver, which by any man- 
ner of Spiritual or Ecclcſialtcal Power, Authority, or Juriſdicions,can 
or may be lawtully Reformed, Ordered, Redreſſed, Correted, Re- 
{trained or amended : And the third he called the Clauſe of Exe- 
cution, by which Power and Authority is given to the Commil- 
ftioners to Exerciſe , Uſe, and Execute all the premiſſes according 
to the Tenure and cﬀed of the ſaid Letters- Patents. And it ſeems 
it was not the intention of the Statute, to give any power to the Com- 
mithoners, which was not given to the:Queen by this Statute, for 
the clauſe- of deputation ſhall not be more ample than the clauſe 
of annexion, and then the clauſe of Execution refers to the firſt #wo 
clauſes, as it appears by the words of that (that 1s) to uſe and 
EXccute all the Premifſes according to the ſaid Letters-Patents, and 
the premiſles. are expounded by the firſt clauſes, that is, Errors, 
Herelics, Schiſms, &c. And the ſaid Letters Patents, refcr all Let- 
ters- Patents before mentioned , where the perſons are appointed 
to be natural born SubjeAs, and the material manner of Juriſ- 
dicions, Priviledges, and Preheminences, Ecclefiaſtical, Spiritual, 
and to Viſit, Reform, Order, Redreſs, Corre& . and Amend all 
{uch Errors, Hercfies, &c. Which by any manner of Spiritual or 
Ecclctialtical Power, Authority or Juriſdiction, can or may law- 
tully be Rctormed, Redreſſed, Ordered , Corrected , Reltrained or 
Amended, &c. So that it cannot be intended that they may pro- 
cced in any other form ,. but only according to the Eccleliaſtical ' 
Power and Juriſdiction”; and no other, for otherwiſe they may 
Fine , Imprifon , and Ranſome any gnan at their pleaſures, which 
was never intended by the Makers of the {aid Statute. But on- 
ly to transfer the Power and Authority, which at that time was 
1n, the Biſhops, which then. were Papiſts to the High Commiſ- 
boners 3 the which the King may alter at his pleaſure, and fo 
| Ic 


Part If. | Parker's Caſe. Penn's Caſe. 


he -cannot the Biſhops, for they are not diſplaccable after their 
conſecration. 


. Michaelmas, 8 Facovz, 1610. in the Common Pleas, 


Man was cited before the High Commiltoners for Polygamy, High Com- 
A which was agreed to be a cauſe examinable and punithable 22 
there: And upon examination of the Cauſe, the Defendent was acquit, 
and yet he was cenſured to pay colts, though that he was acquitted 
of the Crime: And this Court was moved tor a Prohibition, and it 
was denied; for they may hold Plea of the Principal,and then Prohibi- 
tion ſhall not be granted for the acceſſary : And the Lord Coke faid, 
that they have juſt cauſe of lawfulneſs of puniſhing 'the offence, 
though they have not jult cauſe of the Deed, and peradventure it was 
very ſuſpicious that he was guilty, and tor that he hathgnly Gvd tor. 


his revenger. Ph” 
Parker's Caſe. | 
Hree were cited to appear in the Court at Chefter for Tenths , Prohivition, 
and treble damages demanded : And alſo in the Libel it is ſug- - 
gelied, that the Land is barren, and very unfruittul, and Prohibition co Pro- 


was awarded againſi thoſe joyntly ; and yet it was agrecd, that they ſeveral 
ought to count upon the Prohibition ſeverally. | Counts. 


— Penn's Caſe, 


En Parſon of Ryton in the County of Warwick, ſued for Tithes Provibirion 


upon the 


in the Ecclctiaſtical Court before the Ordinary, and the Defen- $tarure of 


dent here pleads that the fame Parſon was preſented upon a Simoni- Simeny, ur- 


on the Stat, 


cal contra; and for that his Preſentativn, Admithon, and Inſtituti- of z: £12. 
on were void, by the Statute of 51 Eliz. . And the Simony was for 

that, that it. was agreed between the ſaid Parſon and another man, 

that was Brother to the Biſhop of Lichfield and Coventry, who was 

Patron of the ſame Church 3 That if he ould procure three ſeveral 

grants of three ſeveral next avoidances, to them ſeverally granted , 

to ſurrender .their ſaid (everal grants, and procure the faid Bilhop to 

preſent him when the Church became void (that being then full of 

an.old Parſon being deadly ſick) that.he would make to him a Leaſe 

of parcel of the Tithes of this Rectory : And the brother of the ſaid - 

Biſhop procured the ſaid Grantees to ſurrender their ſeveral grants 
accordingly ( the Church:being then'ful.) And alſo atter when-the 
Church became void, he procured*the faid Bithop to preſent him ac- 
cording to the {#{t contrak,and then'the ſaid Peun made a Leaſe to 
him of the Tenths, and. after ſucd others of his Neighbours in the 
Spiritual | 


titions &- 


up 1 the 


Termſ:lem, 


' Prohibition 
Statute of 4 , , 
32 H.8. for fpital of S. Jphnot Jeruſalem , upon ſuggeſtion that the Prior of the 
the C9 {aid diſſolved houſe of S. Fobn had this priviledge from Rome, which 


Botha of was by divcrs Touncils and Canons that is, that the Lands of their 
S. Tohn © 


LW 
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'Hurrey ag4inſt Boyer. 
ſpiritual Court for Tithes, who pleaded the (aid Simoniacat contra 
aad here Nichols Serjeant ſuggeſted , that the Judges Eccleſiaſtical 
would not allow of this Plea there, but the Court would: not give 
credit.to this ſuggeſtion 3 but ſaid, That it the Eccleſiaſtical Court 
make expoſition of the Statute of 31 H. 8. againſt the intent of it, 
that then.they would grant a Prohibition, or it they ſhould in verity 
deny to allow of this Plea, and for that adviſed him that his Client 
might offer this Plea another time to them , and if they denyed to 
grant that, they would grant a Prohibition. 


Le HS 4 Hb. Hurrey againſt Boyer. 


N Prohibition awarded in the Spiritual Court for ſtay of a Suit 
there for Tithes of Lands, which were the poſſcthons of the Ho- 


' Predecefſurs, which by their own hands and coſts they did Till, they 
were tied to pay no Tithes, and then by the Statute of 31 H.8, chap. 
18, of diflolutions which was pleaded, but agreed that this Hoſpital 
was not diſſolved by this Ac, but by a ſpecial A& made, 32 H.8. 
chapter 24. By which their Corporation and Order was diſſolved, 
and their Poſſeſſhons given to the King, with all the Priviledges and 
Immunities belonging to that, and the King granted that to the Plain» 
tiffin the Prohibition 3 and if he ſhould hold them diſcharged of pay- * 
ment of Tithes, was the queſtion 3 it was urged by Harris Serjeant, 
that this Immunity was annexed to the Corporation of the Prior,and 
his Brethren ft the ſaid Hoſpital, and that that was determined 
by the diſſolution of the ſaid Hoſpital , and doth not come to the 
King 3 and hefaith, that ſoit hath been adjudged in the Kings Bench, 
againſt the Book of 10 El:z, Dyer 277.60. 2, Coke the Biſhop of 
Wincheſter's Caſe 14. B. and the Arch-Biſhop of Canterbury's Caſe 
47. B. and 18 FEliz, Dyer 349. 16.. And he ſaid, that it was not given 
to the King by the StatuteSt 31 H.8. of difſolutions, for that was gi- 
ven by Act of Parliament ; and this was not intended by the Statute 
of 31 H. 8. as it appears by the Arch-Biſhop of Canterbury's Calc : 
Nichols Serjeant argued to the contrary : And! he- cited a Canon 
made by the Council of Mag. and 'another made by 'Inneocent the 
Third; in the year 1215. and divers others, and alſo the'Statute of 
2 Hen. 4.4. and 7 Hen. 4.6. And he faid'that the Pope had Autho- 

rity amongſt ſpiritual men, and might grant to them freedoms of ſpe- 
cial things and he ſaith, that.if Land be diſcharged of payment of 
Tithes by preſcription of not Tithing,and this Land came to cthetKing, 
yet this priviledge remains,andalſo he urged; that thoſe privitedges 

are 
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Forde agzirft Pomroy. 


Statute of 3x H. 8. Of difſolutions , by which all Hoſpitals , as 
well diffolved, loſt, ſurrendred, granted, or, &c. to the King , as 
thoſe Hoſpitals which ſhould be diſſolved, . loſt, &c. And by this 
the Poſleſlions, Lands, &c. are given to the-King in the ſame plight - 
. and caſe, as they were in the hands of the Hoſpitallers them- 
ſelves; and he aftirmed the Book of 1o Eliz. Dyer 277. 60. to be 
good Law; and the Arch-biſhop of Canterbury's Caſe 2 Coke 4.7. b, 
and the Biſhopof Wincheſter's Caſe 4.4.b. and 18 Eliz. Dyer 349.46. 
and alſo the words of the Statute of 32 H. $. 24. gives to the King, 
not only the Mannors, Houſes, &c. but alſo all Libertics, Franchiles, 
and Priviledges, of what natures, names, or qualities {oever they 
be, appertaining or belonging to the ſaid Religion, or the Profeſſors 
thereof, by which he intends that this fredom to be diſcharged of 
Tithes, and ſo concludes that the Prohibition ſhall Rand, fee the reit 
after Eaſter g Jacobi, Se & 2. 


Forde againſt Pomroy. 7.7 Few 36. fee LS» | 
/2 5: | 


uu Pon a Prohibition the Caſe was this: An unmarried woman For nat ft. 


being Proprietor of a Parſonage, took to a Husband 3 a Pa- T4, 


riſhoner within the Pariſh , ſet forth and divided his Tithes, and 

thoſe immediately took back, and the Husband alone ſued for the 

treble value, according to the Statute of the 2 Edw. 6. and two 

points were moved, Firſt, if that were a ſetting forth within the 

Statute, 2nd by the Court that it was not, and fo hath been ad- 

judged in 43 and 45 of Eliz, and 1 Facobi. If the Husband may pe ys 

fue for the treble value without naming his Wife, and to that the "'"* 

Court would be adviſed, for though, that the Husband may ſue 

alone where a thing is perſonal, for which he ſueth, as the Books 

of 4 Edw. 4.31. 7 Edw. 4.6. 15 Edw., 4.5. and 11. are; yet where 

the Statute faith, that the Proprietor ſhall have ſuit for the not 

fetting forth, &'c. The Husband is not intended Proprietor as the _ 

Statute intends, but the Wiſe , and for that the Wife ought to , | 
joy See more. og or Og Gen 


Wagginer and Wood, Paſches 8 Jacobi, in the King Bench. 


V7 78 ſued I/ood in the Court of Requeſts for that , that Prohibition. 
Io0od had eftopped his way 3 and in the Bill of complaint , ES 
there was no expreſs of the place, the County, nor to what place the ; 
way did lead , and for that it was:demurred to the Bill there, 
And notwithſtanding they ordered the Defendent Wood to anſwer , 
and the Attorney came and moved the Court fdr a Prohibition , 

C "Ip and 


Againſt a 

Forreigner . 
for Orna- 

ments, far - 
the Church. 
and for Sex- 
tons Wapes. 


7 
* - Admiralty. 


| Glover-ayd Wendham. 
and it was granted to him, for. they could not. determine the right 
of a way. 


Glover and Wendham: 


| of Grayes Im, moved the. Court for a Prohibition, and 
A the Caſe. was this: A man dwelling in a Pariſh; that is, Dale, 
hath Land ia his occupation. in. the Pariſh of Sale, the Wardens of 
the Church of the Parifh of Sale, and other the Pariſhioners there 
makea Tax, for the reparation of the Church, for Church Orna- 
ments, and for Sextons wages, amounting to the ſum of 23 /, and 
the Tax: of the Church being deducted, cometh but to 3 /. only. 
And now the Forreigner which dwells in Dale, is ſued in the Court 
Chriſtian, by the Wardens of the Church of. Sale, for his part of 
the Tax 3 and he prays Prohibition : And Hendyn faith he well a- 
greed the Caſe of Fefferies 5. Coke, that he ſhould be charged, if this 
Tax had bcen for the reparation of the Church only: for this is in 
nature real.. But when that is joyned with other things, which are 
in nature perſonal ; as Ornaments of the Church, or Sextons Wages, 
with which, as it ſeems, he is not chargeable, then Prohibition lies 
for all; Flemmizg chief Juſtice: and W:ll;ams Juſtice , thought fit 
that he ſhould not have a Prohibition 3 for as well the reparations of 
the Church as the Ornaments of that, are meerly ſpiritual , with 
which this Court hath nothing to doy and Flemming ſaid, that ſuch 
Tax is not any charge iſſuing out of Land as a Rent, but every per- 
ſon is taxed according to the value of the Land, but Tetverton and 
Fenner - to. the: contrary,, that a Prohibition did lye, for the fame 
diverſity which had been conceived at the Bar; and alſo they faid, 
that he which dwells in another Pariſh doth not intend to have be- 
neftit by the Ornaments of the Church, or for the Sextons Wages, 
and; for that it was agreed by all, by the ohicf Juſtice , Williams 
and the others, that if Tax be made for the xeparation of Seats 
of the. Church , that a Forreigner ſhall not be taxed for that , be- 
cauſe he hath no benefit by them in particular ., and the Court 
would adviſe. | | 


' Michaelmas, 8 Jacobi, i= banco Regis. 


TJ Exry Tetverron moved the Court for a Prohibition to the Admi- 
ralty Court: And the Caſe was, there was a bargain made be- 
tween two Merchants in France; and for not performance of this bar- 
gain, one libelled againſt the other in the Admiralty Court. And up- 
on the Libel it appeared that the bargain was made in Marcelis in 
France, and fo not upon the deep Sea 3 and by conſequence the T_ 
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_ Part II. Welton's Caſe. 


- of Adrniralty had nothing todo with itz and Flemming chief Juſtice 
' would not grant-Prohibition ; for-though the Admiralty Court hath 
nothing to do with this matter, yet inſomuch as this Court cannot 
hold Plea of that (the contrat being made in France) no Prohibi- 
tion 3 but Telverton and Wiliams , Juſtices to the contrary; for the 
bargain may be ſuppoſed 'to be made at Marcellis in Kent , or Nor- 
folk, or other County within England, and fo triable before us : and 
it was faid, that there were many precedcnts to that purpoſe, and day 
given to ſearch for them. / Note, upon a motion of a Prohibition 3 
that if a Parſon contract with me by word, for keeping back my own 
Tithes for three or four years; this is a good bargain by 'way of Re- 
tainer; and if he ſue me for my Tithes in the Ecclelialtical Court, 1 
ſhall have a Prohibition upon this Compoſition, But if he grant to 
me the Tithes of another, though it be but for a year, this is not good, 
unleſs it be.by Deed, fee afterwards. 


*/ Weſton's Caſe. 


A Merchant hath a Ship taken by a Spaniard, being Enemy, and 
a mon after an Engliſh Merchant with a Ship called little 
Richard, retMKes it from the Spaniard, and the owner of the Ship 
ſucth for that in the Admiralty Court, And Prohibition was grant» 
ed, becauſe the Ship was gained by Battle of an Enemy, and neither 
the King nor the Admiral , nor the parties to whom the property 
was before ſhall have that, according to 7 Ed 4.14. See 2 and 3 Philip 
and Mary, Dyer 128. b. 


Michaelmas, 8 Jacobi, 1510. in the Kings Bench. 


A Man ſues an Executor for a Legacy in the Spiritural Court, 

where the Exccutor becometh bound by his Deed Obligatory 
to the party, to pay that at a certain day, before which this ſuit was 
begun in the Spiritual Courtz and the Executor moved for a Probi- 
bition, and it was granted, for the Legacy is extin& : but by Williams, 
it the Bond had been made to a ftranger, the Legacy is not extinct, 
Fenner {cemed that was ſo. 2 


Hillary, 1610. 8 Jacobi, i the Kings Bench. 


Robotham 4d Trevor. 


IP Biſhop of Landaff granted the Office of his Chancellor-ſhip 
to Doctor Trevor, and one Griffin, to be exerciſed by them 
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retaining 
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Robotham «#d Trevor. 


ther joyntly, or ſeverally-: and it was informed: by Serjeant Nichols, 
that Dr. Trevor for 350 /. releaſed all his-right in- the ſaid Office to 
Griffin, ſo that Griffin was the ſole Officer, and after dyed : and that 
after that the Biſhop granted the ſame Office to one Robotham, being a 
Praditioner in the Civil Law for his lite :- And that DoQor Trevor 
ſurmiting that he himſelt was the ſole Officer by ſurvivorthip, made 
Doctor. Lloyd his Subſtitute to exccute the {aid Ofhce for him,and for 
that, that he was diſturbed by Robotbham, the ſaid Deftor Trewwr being 
Subſtitute to the Judge of the Arches, granted an Inhibition to inhi- 
bite the ſaid Robotham tor the exccuting of the faid Othce, and the 
Libel contains, That one Robotham hindered and diſturbed Dodtor 
Lloyd, fo that he could not exccute the {aid Office. And againſt this 
procccding in the Arches, a Prohibition was prayed, and day was gi- 
ven to Door Trevor to ſhew cauſe for why it ſhould not be grant- 
&d : Ard they urgcd that the Office was ſpiritual , and for that the 
diſcuthng of the Right of tHFat appertaineth to the Eccleſiaſtical 
Courts : But all the Judges agreed, That though the Office was Spi- 
ritual, to the exercifing of that, yct to the Right it was Temporal, 
and (ha!l be tried at the Common Law, for the party hath. a Free- 
hold in _ this: See 4 and 5 of Phil. ard Mary, Dyer y52. 9. Hunts 
Caſe, for the Office of the Regiſter in the Admiralty, "a3 an Aflize 
brought for that : And ſo the chief Juſtice ſaith, which was. ad- 
judged in the Kings Bcnch, for Office of the Regiſter ta the Biſhop 
of Norwich, between Skinner and Mynga , which ought to be tryed 
at the Common Law. And fo Black{eeches Caſe, as Iarherton ſaith, 
in this Court for the Office of Chancellor to the Biſhop of Glouceſter, 
which was all. one with the principal Caſe. And they ſaid that the 
Office of Chancellor is within the Statute of Edw. 6, for buying of 
Offices. And Warbertox alfo cited the Caſe of 22 H. 6. where Action 
upon the Caſe was maintained, for not maintaining of a Chaplain of 
the Chamber in the private Chappelof the Plaintiff very well, though 
it was ſpiritual; for the Plaintiff hath inheritance in that, But jt it 
had bcen a parochiat Church, otherwiſe it (hall be for the infiniteneſs 
of the Suits, for then every Pariſhioner may have his Action. And 
fo in manner of Tithing, the preſcription is tempora]l, and this is the 
cauſe which ſhall be tried at the Common Law, and Prohibition was 
granted according to the firſt Rule, 


Hillary 3 Jacobi, in the Common Bench, 


Prohibition. A N Attorney of the Kings Bench was ſued in the Arches for a Le- 


gacy, being Exccutor, as it ſeems, and it was urged that he in» 
habitcd in. the Diocels of Peterborough ; And for that, that. he _ 
cre 
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Part]: Governonrs of Trinity-houſe againfl Boreman. 
here remaining in Loxdox in the Term time, he was ſued here, and 


upon that a Prohibition was prayed, and it was granted accordingly z 
For as the Lord Coke ſaid, Though that he were remaining here, yet 


he was Reſident and dwelling with the Juriſdicion ot the Biſhop of 


Peterborough, and he faid thatif one Lawyer cometh and remaineth 
during; the Term in an Inn of Cuurt, or one Attorney inan Inn of 
Chancery 3 but dwelleth in the Country in anuther Dioceſs, he {hall 
not be ſued in the Arches. 


Mailer, Brothers and: Governours of Trinity Houſe againi# 
Boreman. ' 


T oc Maſter, Brothers and Governours of Trinity-houſe ſue in the Adairalty- 
or mayinng * 

Ships for 

zabeth by her Letters-patents under the Great Scat of England, bear Ballaft-. 


Admiralty Court one Boreman;, for that, that where Queen Eli-- 


ing date the 36 year of her Reign, had granted to them the bal- 
laſting of all Ships within the Bridge of Loxdon and the Seca, and that 
no Ship ſhall take any ballaſt of any other but of them : And for that, 
that the ſaid Boreman. had received Ballatt of another withio the 
place aforeſaid, he was ſucd in the Admiralty Court, And upon 
that Probibition was prayed 3 and day *bcing given to hear. both par- 
ties, the Malter of Trinity houſs came into the Court., and the 


Judges demanded of him for what end the ſaid Suit was there begun, 


if it were to have the Defendent in Prion, or to have recompence, or 
for. other purpoſe. But he could not give any anſwer to that ; and 
upon that the Judges ſaying,* that the place being alledged to be at 


Ratclif,, is within the body of the County. without queſtion, and for- 


that, for the place, ſhall be tried at the common Law./ Secondly, the 
Great Seal and Letters-patents of the King ſhall be expounded ac- 
cording to the courſe of the common Law, "and the Admiralty can- 


not puniſh by Imprifonment, pecuniary. punithment, nor otherwiſe, / 
Thirdly, the Letters-patents are void, for, for.that. one charge is' 
raiſed upon the Subjc& for the private gain of this private houſe fox 


they would not Ballaſt any Ship under.2.4. for every Tun of Ballaſt :. 


But if the Letters-patents had been made.for publickMWood, perad+ 
venture. they had been good, but a Prohibition was granted, Note, 
that the ſaid Boreman was a Datch-man, and his two Ships were arreſt- 
ed and fiayed by the Admirals Warrant out of the faid Court, fo that 
he was enforced to find Surcties to anſwer.to the ſaid Sait, before he 
could have his Ships at liberty, . 


Huntley: 
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Huntley againſt Cage. 


PH Enry Huntley was Plaintiff in the High Commiſſon Court againſt 

Mary Clifford Widow Defendent, Huntley pretends that he 
was contracted to the Defendent, and upon that complains to the 
high Court of Commithoners, and that ſhe would marry her {elf to 
Cage, and upon that the Arch-Biſhop then did grant a Warrant to a 
Purſivant to attach Cage, and the ſaid Mary Clifford , and upon that 
they were arreſted by force of the ſaid Warrant, and upon that they 


were committed to Priſon, and being impriſoned , an obligation of 


2000 0, was taken by the ſaid Commiſſioners of the ſaid Mary Clif- 
ford, by which ſhe was bound to the King with condition, that ſhe 
ſhould not marry her ſelf, nor contra& to any other, until the ſame 


ſuit was determined in the ſame Court, and alſo to appear before the 


Judges of the Arches within nine dayes, after notice of that gi- 
Ven, 

And then being dwelling in Holborn, after that Sir William Arm- 
firodder obtained the ſaid obligation of the King, pretending that 
that was forfeited 3 for that, that the ſaid Mary Clifford had mar- 
ried her (elf to Cage, before that the ſaid ſuit was ended and- deter- 
mined.. And upon that the ſaid Mary Clifford was another time ci- | 
ted before the high Commitlioners, and a ſuit was there promoted a- 
gainſt her ( Ex officio )by.Serle the Kings ProQor, who alſo had the 4th. 
part of all fines and forfeitures which grew to the King by reaſon 
of the Eccletiaſtical Courts ; and then was articled againſt her 3 firſt, 
that ſhe was married or contracted to Cage, and to that ſhe re- 
tuſed ro anſwer , for that, that it was the dire& queſtion upon 
which the torfeiture of the Bond depended, and then this Article was 
reterred to ſome Doctors, who upon conlideration ſeemed that the 
Article ought to be reformed , and upon that the Article was 
made that ſhe lived fingle and unmarried in a kouſe with the ſaid 
Cage, which was as much as the firſt, for ſhe could not make any 
dire anſwer to that, without dfcovering whether the Bond were 


Forfeited or &” and upon all this matter, a Prohibition was prayed 


to the highMommitſſhon Court, for the ſaid Mary Clifford. And 
all the Juſticesz that is, Coke chicf Juſtice, Walmſley , Warburtou 
and' Foſter agreed that the Obligation was void, for that it was*ta- 
ken by dureſs of impriſonment', for they can not impriſon Any. 
Secondly, that they ought not to examine any man upon his oath, 
to make him to betray himſelf, and to incur any penalty pecuniary 
or corporal, and Fofer cited a [udgement in the Exchequer in Ralph 
Bowes Caſe, where an Engl Bill was exhibited againſt one for 
bringing into Eng1and Cards without licenſe, and one which had a 
Mono-» 
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Monopoly upon that exhibited the aid Bill, and upon that the De- 
fendent demurred in Law upon that, and it was agreed that the De= 
fendent ſhall not be compelled to anſwer to that upon Oath, for 
that , that he had then incurred the danger of a penal Statute. 
Thirdly, that they cannot take any Obligation, by which a man ſhall 
be bound to appear in another Court, but only in the Court where 
the Obligation is taken, no more than the Judges of this Court may 
take Obligation of any man to appear before. the Council] in the 
North : And Walmeſley alſo ſeemed, that theſe high Commithoners 
ought to meddle only with things of the molt high nature, and nor 
of things which concern Matrimony, and the ordinary Juriſdiction, 
and Coke faid that the high Commitizoners carinot meddle with any 
Civil Cauſes betwixt party and party, as keeping back Tithes, or not 
payment of a Legacy, and lawtulncfs of Marriage , but the cauſes: 
with which they intermeddle ought to be criminal, for otherwiſe 
they diſſolve all ordinary Juriſdiction, and by their ſentence every 
man ſhall be concluded, for he cannot appeal gr have any other re- 
medy, and alſo he faid that in Civil Cauſes, the high Commilſioncrs 
cannot ſend a Pyxfivant to arreſt any man by his Body, for that 
was adjudged i Humpton's Caſe, 42 Eliz. by Anderſon and his 
companion, Judges in the Circuit in the County of Northampton , 
with conference had with all the Judges in England, where the Caſe 
was, a Purſivant having a Warrant to arreſt the body of one for In- 
continency, andto have him before the high Commithoners, and a 
Conſtable came in aid of the faid Purfivant in Exccution of his War- 
rant, and was flain, and was adjuged as before, that it was no 
Murder, and the reaſon was for that, that the high Commithoners - 
cannot award any Warrant or Proceſs to arreſt the Body of any man, 
but if the Warrant had been lawfully awarded, it was agreed that it. 
ſhould be Murder, but as this caſe was, it was refolved 2 be but 
Maneſlaughter 3 and alſo he ſaid they cannot take in Civil Cauſes, 
where they have no Juriſdiction, but .in criminal Cauſes where they- 
have JuriſdiGion, it ſeems they may take Obligation as the Cafe re-. 
ulres. 
» But he would not diſpute that, nor affirm or diſaffirm it, but as- 
the principal Caſe was, the Obligation was made by Dureſs, and fo ix 
may be avoided, and alſo he ſeemed that they could not examine any. 
lay man upon his Oath , But in cauſes Matrimonial and Teltamen- 
tary, and he faid ſo was the common Law: before the making of 
that Statute of Articulis clerz, as it appears by a Canon made by : 
Ottamon, which was a Legate @ latere trom the Pope in the 22 H.3. 
and. Canonical, by which 1s recited, that where ſuch as were drawn 
in length, becauſe that.lay men were examined upon their Oaths, and 
therefoxe it was provided that lay men ſhould be examined upon Fog ; 
Oatns, -. 
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x6 Symonds ag4i#ft|Green. 
Oaths, although it did not..concern cauſes Teſtamentary nor Matri- 
monial ; the cuſtom of England to the contrary thereof notwith» 
ſtanding : See Fitzherberts Natnra brevium 4.1. a. Cromptons Juſtice of 
Peace, fol. 59 b. Regiſter 36 b. and: Hyndes Caſe 18 Eliz, or the 
Margin in Scrogs Caſe, Dyer 175. b. So alſo Lemberts Juſtice of Peace, 
that thoſe things are to be given in charge by the Jultices of Aſſize, 
and Coke faith that the Writ in the Regiſter was tramed before the 
Statute of Articuli cleri, And'alſo he cited one Lees Cafe, who was 
committed tor hearing of a Maſs, and refuſed to be examined upon 
that upon his Oath, .and had a Prohibition, and ſo he agreed that a 
Prohibition ſhould be granted, and upon that it was awarded ac- 
cordingly. | 
Note that a Prohibition was granted to the high Commitfſhon 
Court, for that, that they cxamined the lawtulneſs of a Marri- 
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age. 
. Symonds againft Green. 

Hizh Com- Ote one Suit was before 'the high Commitſiones , and Gxteen 
millionClan- were brought by Purſivants betore them, - that they 
cerme mare were preſent at a Clandeftine Marriage, and it waMurged, that this 
was not to be puniſhed, by any inferiour Ordinary, in any of their 
Conliftories 3 for the contract was made in the Dioceſs of the Bi- 
ſhop of Worceſter, and the Marriage in the Diocels of Glouceſter, and 
the Prieſt which marricd them, inhabited in the Dioceſs of Oxford. 
And yct Prohibition was awarded, and the Juſtices were of the opinij- 
on, that every of them, for which the Purltvant was ſent, might have 
an Action of falſe impriſonment againſt him, for they cannot uſe a- 

ay other Proceſs but citation only. 

Admiral Court. 

Adniralt R Ote that it was urged by Haugton, that the intent of the Sta- 
prog A & «tute of 13 R. 2, chapter 5. was not to Inhibite the Admi- 


667 ui 60 ral Court, to hold Plca of any thing made beyond Sea, but only 
tried, Of things made within the Realm , which pertains to' the. com- 
mon Law; and it isnot in prejudice of the King or common Law, if 

he hold Plea over the Sea 3 and that this was the intent of the Sta- 

tute appears by the preamble, But to this Coke ſaith, that the Of- 

hce of the Admiral was an ancient Office, though it hath bcen 
otherwiſe conceived by ſome, tor he” hath ſeen Records and Libels, 

and proceedings in the time of King fohn, where he was called 

Marine Anglie, in the time of Edw.3. And alſo he ſaid that the words 

of the Statute are'in the Negative that is, that the Admira}, nor 

' his Deputy , do not meddke from hencetorth of any thing _—_ 

within 
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. Admiral Ore; NV 7 
-within-the Realm, but only. things done upon the: Sea 3 and Her ſaid 
'that-it was adjudged in one Wrights Caſe, that a thing -made at Con- 
ſtentinople ſhall not be tried in the Admiralty, for it ought:to be made 
-upon the deep Sea, otherwiſe they ſhall hold notrial! of that; See''48$ 
or 50, of Ed.3.-2 Ed. 2, F, obligation, and if a'man beflain or mur- 
thered beyond Sea,the offender ſhall-not be puniſhed in the Admiralty: 
IWalmeſley and Warburton Juſtices agree, that if a thing be done be- 
yond the Sea, and may betried by the-common Law, theretheAdmi- 
ral Court ſhall haveno Juriſdiion. But if an Obligation bears date 
beyond Sea, or be-{o local that it capnot be tried by the common Law 
there, if the Admiral hold Plea of that, Prohibition (hall not be award- 
cd, for it is not to the prejudice of the King, nor of the common Law. 
But if the party can have his remedy by the common Law, the com- 
mon Law (hall be preferred, And if at: the common Law'one:matter” 
comes in queſtion upon a conveyance, or other Inftrument made be- 
yond Sea ; according to the courſe of the civil Law, or other Law of 
the Nations where it was made the Judges ought to conſult with 
the Civilians or others which are expert in the ſame Law ; and accord- 
ing to their information, give Judgement; : though that-it be made in by 
ſuch form,that the common Law cannot-make any conſtruction of it. 


Michaelmas 8 Jacobi 1610. i the common Bench. 


IF a Parſon agree and contra with me;thatTI ſhall keep back my own &greemene 
Tithes, if that be made after that I have ſown my Corn,and ifor the by ye Le 
ſame year only, this ſhall be good : And if the Pazſon ſue in the: Spi- Ti 
ritual Court for the Tithes,iI ſhall kave a Prohibition 3 bur'if it be 

for more years'than {one or before:the#Corn: be ſowed, - this ſhall not 

be good, by Coke and Foſter againſt Warburton, and Coke ſaid it was ad- 

judged in-the Kings Bench in Parſon Boothes Caſe, that acontra& made 

with a Pariſhioner for keeping back of his Tithes: for ſo many years as 

he ſhall be Parſon, - was: not good, and fo it-was. Wellowes Caſe here- 

alſo, but it was agreed by them all,- that ſuch a contra or agreement. 

for the. Tithes of any other; was void, but: only of the party himſelf, 

which was'party to: agreement; and that ought to. be made by. way of 
keeping them back. See before, Eaſter 8 of James: See 20 H,6, and 

the 21 H; 7.21.6. l | G1; 


_ Paſche 1612. 9 Jacobi i the Common Bench. | 
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He queſtion was upon a motion to have a'Prohibition to-the Pre» Maine Pl 
ſident and Council of Wales, if that ſhall be 'granted without a= hall be 
&ion hanging:' And Coke chief- Juſtice ſaid, -that the Record of the granted 


Book of 38 H.6, agreed with:the' Report; and is witneſs, Fobs oY Rion bang. 
49d, D and "8: 
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Nigh Com- 
miſſioners. 
Allimony 
Adultery. 


Sir William Chancey*>C ſec. Part If: 

and'2 PA 4, is adjudged im the point, butyetheadviſcd that there ſhalt- 
be information. W abnefley Juſtice ſaid that this is no ation. But Coke, 
Foſter and Warburton(aid, that:it is. an action ſufficient, upon which 


a: Prohibition (hall he granted 3 and Coky faid, that if: they hold Plez 


of a thing,out of their Inftructions.z he would. grant Prohibition with» 
out aQtion hanging, But it they proceed im erroneous manner, in a 
thing which is within their Ioftructions, he would not grant Prohis 
bition without: Action. hanging, or Information. 


 8ir William- Chancey*s Caſe. 


Qg" Williem Chancey-was cited before the Ordinary of the Diocelſs of 
Peterborough, and ſentenced to do Penance for Adultery 3 and this 
he commuted; and- after that he lived in Adultery with one in his 
houſe, and had two. Baſtards by her,” and continued in Adultery with 
her for. many years : and for that he was cited before the high Com- 
mi(honers, and for that, that he would not allow his Wife competent 
alimony z who had ſeparated himfelt from her company, in reſpe& 
that he lived in Adultery, as aforcfſaid 3 and for that, that he refuſed 
to become bound.to perform the order and the ſentence of the hi 
Commiſhoners, he was committed:to the Fleer; and he praye 

as Corprs for his enlargement, and alſoa Prohibition to be direed:- , 
to the high Commiſſioners; and it was moved by Nichols that fining 
is not juſtifiable by the high Commithoners no more than Inpriſon- 
mentz. he: faid that he was cited out of his Diocefs againſt the Sta- 
tute oh 23 H.8, The which Statute'is commanded to be put in exe> 
cation by. the Statute of 1 Eliz, Secondly, the offence that is. Adul- 
tery, is not-an enormous. crime®and for that- ſhall not be puniſhed by. 
the high Commillioners, as it appears by the Statute of 1 E!zz, but 
by. the Ordinary,. Thirdly, the high Commiſhoners by the Statute 
of 1 E/:z; ought to: obſerve-the ſame courſe and order. in their pro- 
ceedings, that the Ordinary ufed before the making of the Statute of. 
I;Eliz. &c. that they.could not Fine nor Impriſon. But he agrecd- 
that the Statute of 1-H. 7, gives authority to the Ordinary to Impri- 
fon for. Adultery, but then the perſon ought to be Eccleſiaſtical, fo 
that: he agreed, if Sir William Chancey had been an Eccletiaftical per- 
ſon, the Ordinary might impriſon him for Adultery; and for. Allimony. 
they. ought to give no remedy, if the Hasband would inhabit together 
with his Wifc as he ſaid Sir-}/liam Chanceydefired; But if the Huſ- 
band' refuſe to dwell: together: with his Wife, or thruſt her out of 
his houſe. and will not ſuffer her.to dwell with him; then the Or- 
divarxy may. compel 'the Hasband to allow. Allimony-for his Wifez but 
the high Commitſtoners- ought not to proceed upon that, for this is 
BQ Enormous, crime, for by. that the party ſhall loſe his benefit - 
| Appea 


PartHl. Sir William Chanvey's Caſe. | 


Appeal , which he hath from the Qrdinaty , to the Metropolitan, 
for here the party cannot appeal to any, nor-hath any remedy, if the 
Queen will not grant Commiſſion to review, and ſo he conclude 
ed that; for that theſe matters appear upon the return of the H#z- 
beas Corpus to be the cauſe of his cemmitment 3 he prayed that. Sir 
William Chaxncey might be delivered out of priſon, and Prohibition of 
ſtaying the proceedings of the high Commithoners. Doderidge the 
Kings Serjeant fox, the Caſe of Sir William Chancey argued that the 
return conſiſted *, two parts, that is, Adultery and 'Allimony, and 
to the manner of the proceedings he would not ſpeak 3 for he ſaid that 
the Court had adjudged, that the high Commiilipners by the Stacute 
of 1 Eliz. ought not to proceed upon any offences, but thoſe which 
are enormous 3 but he intended that the offence at. the firſt was not 
enormous, being but Adultery and Allimony, yet when Sir William 
Chancey was ſentenced for that before the Ordinary, and then com- 
muted his Penance, and after that lived divers years in Adultery with 
two ſeveral women, and had two Baſtards *and then he became in- 
corrigible, and by conſequence the offence is become enormous, and 
is properly to be determined before the high Commitlioners ; and 
ſo prayed he might beſent back, and that no Prohibition ſhould be 
granted : and at another day , Foſter and I arbartex ſaid , that the 
high Commitſioners ought not to meddle with theſe matters, nor 
could not Fine nor Impriſon for that : But #almeſley ſaid that the 
Statute of 1 Eliz. hath referred that to the diſcretion of the King, 
and the King by his Commilhon, hath given them.-power to meddle 
with thatz and alſo he ſeemed that this was an .enormous crime , 
for this is againſt an expreſs commandment z that is, Thou ſhalt xot 
* commit adultery, and he intends there can be no greater offence 
than that 3 ms it ſcems to him that the word Enormous ought not 
to be fo'expounded, as it is expounded by the other Judges, that is, 
an Exorbitant crime, but Enormous is where a thing is made with- 
out a Rule, oragainli Law; for in every Adion of Treſpaſs the word 
is uſed ( Et alia enormia ei intulit ) and yet theſe are not intended 
Exorbitant offences, but other Treſpaſſes of the nature of them, 
which are firſt expreſſed particularly, and fo the Statute hath been 
expounded for many years and to the Impriſonment he ſaid, that 
the high Commithoners have impriſoned for the ſpace of 20 years, 
and though that the Statute doth. not give power to them to im- 
priſon, yet this is contained within the Letters patents, and the 
Statute hath given Power to the King to give to them what Au- 
thority he pleaſed by his Letters-patents; and for that, that it hath 
been uſed for. ſo long a-time he would not ſuddenly alter that, but 
gave day tift the beginning of the next Term for the argument of that. 
Coke, chief Juſtice Cid; ae it was agreed by all that-the Impriſon- 
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. Utrey agzinſs Bowyer. -..* Part'Tf, 
ment was unlawfuls and: if a: perſon be. impriſoned, which hath the 
priviledge of: this Court, . this Court may:deliver him without Bailz 
for. the King; is the Supreme. head by the: common Law, as to the 
coercive Power, and that the Letters-patents of the King cannot give 
power to impriſon, where they. cannot impriſon by the common Law, 
and ſo it was adjudged in Sympſonis Cale 42 Eliz. which was cited 
before the high..Commitlſtoners for Adultery with Fits Wife, and 
adjudged there, that-they cannot impriſon for that and he faith that 
an expolition with the time is the belt, and-for t at ſee the ninth of 
Eliz, Dyer, and the 18 of: Eliz, And alfo it appears by the Statute of 
5 Eliz. that awards a (Capias excommunicatum) which could not be 
impriſoned befare that, and upon this Sir William Chancey was: bail« 
ed; and aftcr by:niediation of the Metropolitan, he was reconcited 
to his Wifez and this was:the end of this Buſineſs. 


Paſche 9 Jacobi 511, iz the Common Bench, 
As yet Urrey againſt Bowyer. ATE. WA 


F Otter Serjeant-argued for the Defendent, 'the queſtion is, if Lands 
which were parcel of the Poſſcfhons of the Hoſpital of Saint 
John of Jeruſalem ſhould be diſcharged of the Tithes by the Statute 
of 31 H.8. ox 32 H.S. in- the. hands of the, Patentee, and he ſeem- 
ed that the priviledge was perſonal and annexed to. perſons of the 
ſaid order 3 for it is confeſſed, that it. came. by reaſon. of: the Order 
of the Ceſtercians, as appears by. the Canon the words of-which are, 
that theyſhould hold their Lands, &c. Alſo it appears by the Statute of 
2 H. 4.4. that it is perſonal, by which it was enacted, that the Re- 
ligious. of the Order of Ceftercians, that had purchaſed Bills to be dif- 
charged to pay Tithes, ſhould be in the ſtate they were before; by 
which it -appears that. it-is annexed to'their perſons, 'and not to their 
Lands, fo that their Farmers cannot take benefit of that.. Secondly, 
the priviledge. was annexed to-this-Order by Canon, which is a thing. 
ſpiritual, and hath no power to nicddle with the Lands of any man, 
but' the proceeding of that ought to be by Inhibition, or Excommus»-. 
nication: Gee 11 H. 4.47. 19.6.3. This Priviledge by the. Ca» 
non which gives that: thall be taken tiridtly, - And ſo it" is the opini- 
on of: their own expoſttors ;: See Panormitan Canon :37; So that 
there is an apparevt difference. between that and the Lands, which 
came to the. King, by the Statute of 31 H. 8. For by. that the- King 
is diſcharged of: payment of Tithes , and fo are. his Patentees. Ic 
ſe:ms.to me, that: the qonttxuRtion-:of the. Canon; may be in another 
courſe. different :fromthe Rules of the common Law, as it was ads 
judged in Bie:tivg's' Gale that a woman might ſuc a. Divorce-withe 
: . * Out 


Part. -- Urrey againſt Bowyer. 


out. naming her Husband very. welt: And 12 H.7: 9. the plead- 
ing. of the ſentence ,” or other a& Jones in rhe Spirinaal Court | 


differs from the plcading of a Temporal Att done in Temporal 


Courts: And 34 A.6. 14.4. Adminiſtration was committed upon 
condition, that it the firſt Adminiſtrator did not come into Engs 
laad, that.he ſhould have the Adminiſtration, which is againſt the 
common Law, for there one Authority countermands another : &$d 
42 Ed. 3.13. a Prior which hath ſuch priviledge to be diſcharged 
of Tithes, makes a Feoffment, and his Feoffee pays Tirhes 'to the 
Prior, and this was of Lands which were parcel of the Poſſethons 
of Saint. Fohn of Feruſalem, and upon that he inferred that this pri- 
viledge is petſona), and it it beſo, it is determined by diſſolution of 
the other, as it is determined in 21 H. 7. 4. that all Parſonages im- 


propriate to them, by the diſſolutions are become preſentable, and 


ſo of theſe which were annexed to the Templers, for theſe ſhall not 
be transferred to Saint. Fohns, though that the Lands: are 3'Ed.'1, 
I1. by Herle accordingly Fitz. Natara Brevium 33 K. and 35 
H. 6: 56- Land given in Frankalmain to Templers, and after tranſ- 
ferred to Hoſpitallers of Saint Fobns, the priviledge of the Tenure 
is paid, and ſo ſhall it be in caſe of Tithes, being a perſonal priviledge 
that fhall not be transferred to the Kingz and to the Statute of 
32 H.8. The general words of that do not extend to diſaharge the 
Land of Tithes, though that the Statute makes mention of Tithes 
if there be not a ſpecial proviſion by the Statute that the Lands ſhall 
be diſcharged, and this appears by the words of the Statute of 31 


H.8, where the general words are as general and beneficial 'as the- 


words of this Statute, and yet there is a ſpecial provition for the dif- 


charge of the payment of Tithes, by which it appears that the general - 


words do not diſcharge that, and fo the general words of 1 Ed, 6. are 
as-large and beneficial as the general words of the Statute of 31 H.8S, 


and yet.this ſhall not diſcharge the Land of payment of Tithes, and - 


this compared.to the Caſe of the Marqueſs of Wincheſter, of a Writ of 


Errour, that, that ſhal) not be transferred to the King by Attainder of. 
Land in tail for treaſon by the Statute of 26 H.8.0r 33 H.8. and. 


ſo of rights of Action. 3 and fo it was adjudged in the time of H. 8. 


that if the Founder of an Abby. which hath a Corrody-be attaint of. 


Treaſon, the King ſhall not. have the Corrody ; and he agreed that 
the Hoſpital. of. Saint Fab of Feruſalem is a houſe of Religion 3 for 
this is agreed by. Ad of. Parliament, and the word Religion men« 
tioned. in the Statute more than ſeventeen times, and allo it ſeems tv 


him that the Statute of 31 H, 8. ſhall not extend to. that 3 for this 
gives and eſtabliſhes Lands which. come. by Grant, Surrender, &c, 


And that, ſhall not be intended thoſe which come by Act of Parlia- 


went, no more than the. Statute of . 13 Eliz, extends to Biſhops, 1 


and 


21 


Hough ton, 


Urrey agsinit Bowyer. 
and 2 Philip and Mery, Dyer 109. 38. The Statute of Weſtminjier 
the 2 Chapter 41. which gives (Contre forman. collationis) to a come 
mon perſon, Founder of an Abby, Priory, Hoſpital, or other houſe of 
Religion, without ſpeaking expreſly of the Biſhop 3 and yet it ſeems 
that this extends to an Alienation made in Fee-ſimple or Fee-tail by 

e Biſhop 46 Ed. 3. ſorteiture 18, Butit is reſolved in the Biſhop of 

#terbury's Caſe, 2 Coke 46.-that the Statute of 31 H. 8. ſhall not 
extend to theſe Lands which come to the King by the Statute of x 
E4.6. to make them exempt from paying of Tithes: And to the 
Caſc in 10 Eliz. that is but an opinion conceived, and that the Prior 
hath this pgiviledge from Rome, and that the Farmer ſhall pay Tithes; 
and the queſtion was in the Chancery, and upon conſideration of the 
Statute of 31 H.S. it (cems that the Patentee himſelf ſhalt be difſ- 
charged (as long as by his own hands he Tills it) and the Statute of 
32 H. 8. Upon which the ſtate of the 'Queſtion truly conſiſts was 
not contidered , and alſo it was not there judicially in queſtion. 


And to the Caſe of Spurling againſt Graves in_ Prohibirion, conſul- 
CINE ramen. for that, that the Statute was miltaken, and fo 
the award was upon the form of the p ——= th 5 Conn ding only, and not _u 
matter, and fo = concluded, and prays conſultation 3 Houghton Ser- 
jeant to the contrary, and he agreed that it is a perſonal priviledge : 
And if the Order of St. John had been difſolved by death, that then 
the priviledge ſhall be determined, and this appears by the Statute of 
2 H. 4. 4. before cited: And alſo the Caſe of 1G Eliz. Dyer 277. 60. 
did doubt of that : but he relyed upon the manner and words of plead- 
ing that is, that Hoſpitallers are not held to pay Tithes, and it is as a 
real compoſition-made betwixt the Lord and another Spiritual per- 
{on, of which the Tenants ſhall take advantage, as it is reſolved in 
the Biſhop of Wixchefter's Caſe. Alſo as if a man grant a Rent charge, 
if the Grantce dye without Hcir, the grant is determined : But if che 
Grantee grant that over, and after dyes without Heir, yet the Rent 
continues 27 H.8. Or if Tenant in Tail grant Rent in Fee, and dies, 
the grant is void, But it he after ſuffers a Recovery,or makes a Feof- 
ment, the Rent continues good till the Eftate-tail be recontinued, as 
it is reſolved in Capels Calc. So here the Order of Templers hath 
been determined by death, the priviledge hath been determined, but 
inſomuch, that the Land was transferred by Parliament to' the King, 
this coptinues. Alſo the words of the Statute of 32 H,8. are apt, not 
only to transfer all the intereſt which the Prior had in his Lands, but 
alſo his Priviledges and Immunities to the King z and he agreed, it is 
not material if the word Tithes be mentioned in the Statute or not, 
But the word upon which he relies, and which comprehends chis 
Caſe, is the word Priviledges, which takes away the Law for where 
the Law binds them to pay Titbes, the priviledge diſcharges them - 
An 
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is; all Mannors, &ec, Priviledges, Immunities, &c. of what nature, 
ee. be they Eccleftaftieal ov Temporal , which appertain and be- 
long, fc. by or in the right of theis Religion 3 but the Priviledges 
and Immunitics they have in the right of their Religion ; and theſe 
the Statute of 32 H.8. gives to the King, and there is no cauſe 
that they (hould furmount, or that che S#atzte (hould give to them 
more favour than the former Statute hath given to thoſe Religious 
Houſes, which were diſſolved by the Statzte of 31 Eliz. For the 
Hoſpitaliers of St: Fobu were tavourers and maintainers of the Popes 
Juriſdictions as well as the others, as it appears by the Statute of 32 


H. 8. Alſo the words of 32 H.8. hath only the words of the King. 


and his Succeſſors, and doth not ſpeak of his A(ligns, which words 
are expreſſed in the Statute of 32 H. 8. - But it is provided by 32: 


H.$8. that the King cannot uſe at his will and pleaſure, which amounts. 
to ſo much. Alſo the Statute of 31 H.$. extends to all Religious 


Houſes by expreſs words : and it ſhall not be intended, that the in-- 
tent of the Makers of the Statute was to omit that which were to be 


of the Order of St, Fohn of Ferwſalem, when the miſchief was in equal. 


degree. And. it hath been agreed that they are rcligious perſons, and' 
that they were under the obedience of the Pope 3 for ſo they are de- 


ſcribed in the Statete of 17 R. 2. by which the Poſſethions of the' 
Templers were transferred to them, ſo that on the matter they are. 


religious, which ſhall not be intended fo largely, as every Chritti- 
an may. be ſaid Religious, but Secular, and: Regular, which vow O- 
bedience, Chaltity.and Poverty and for the proof of this, he cited: 
a:Precedent. | Alſo it ſeems to him that the Stature of, 3&-H. 8. cx» 
tends to thoſe Lands which come to the King by the Statzte of 32 


H.8. Andit is not like to the Arch-biſhop of Canterbury's Caſe 2. 
Cokg 47. upon the Statute of 1.Ed. 6. For that Statxte gives the. 
Lands to the King for other cauſes, and not for the ſame cauſes which : 
are contained in the Statute of 31 H. 8. But the Statute of 32 H.. 
8. is-for the ſame cauſe, and wiin the ſame reſpect to Religion. But. 
if theſe Lands have come to the King by-Exchange, or by-Attainder, . 
then they: ſhall not be intended to be within the Statzte of 31 H. S.. 
But it another- Statute be made in 32 H. 8. by which all Religious - 


Houſes have been given to the King this ſhall be intended within. 


the Statute of 31 H. 8. And the. Judges betore whom the cauſe de-- 
pended judicially, ought not to. be.ignorant of that, and ſo he prayed: 


that a Prohibition might be. Shirley: Serjeant-for the Detendent, at 


another day in Trinity Term g. Facobi argued, that the queliion , 


only depended upon the. Statzre of 32 H. 8, upon which the. Pro- 


bibition is founded with the Statxte of 31 H. 8.. by which the.Lands- 
of Monaſteries axe givca to the. King, do not extend-to' thoſe _ | 
| | which . 


Urrey agcieft Bowyer: * 
And the words' of the Sretvers are taken im the molt large extent, thar” 
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Urrey ageinſt Bowyer. 
which are given after by Parliament. But heintended that the Con- 


Kitution which diſcharges the Templers of the payment of Tithes is 


ſpiritual, and extends only to ſpiritual perſons which may preſcribe 
in no ttithing : See 3$ Ed.3.6. 2 of Coke, the Biſhop of Winche- 
fter's Caſe 44. Alſo he intended when an appropriation was made to 
the Templers, that this is determined by diſſolution of their Order, 
So upon the Statxte of H, 5, of Priors Aliens, which have Impropri- 
ations, or which have Rent iſſuing outof them 3 and after the'Impro» 
priation is diſſolved, the Rent is gone, for the Impropriation is dif- 
{olved. Alſo he took exception to the Pleading,ftor that, that it is only 
a branch of the Statute-of 32 H. 8. And then by vertue of the Pre- 
miſſes he was ſciſed, which is not good : and ſo he concluded, that it 
was a good cauſe of demurrer upon the Prohibition, and prayed con- 
ſultation. Barker Serjeant for the Plaintiff ſeems the contrary, and 
yet he agreed, that he could not take benetit of the Sratute of 31 H. 
8. for that, that theſe Lands came to the King by another Statute , 
but he relied upon the words of the 32 H.8. which was made only 
for the diſſolution of the Hoſpital of St, Fohn of Jeruſalem; Tithes 
are as ancient as any thing that the Church hath, and before that any 
Law was written, for Abraham payed Tithes to Melchiſedek, but 
it doth not appear that hepaid the tenth part 3 but Tithes are due by 
the Judicial Law of God, and the King hath power to appoint. what 
quantity ſhall be paid. But at the beginning there were Sacrifices, 
Oblations and Tithes: And it was ordained by Edyar, King of 
this Realm, that Tithes ſhall be given to the Mother Church : Al- 
ſo Edmund, Ethelſtone, William the Conqueror, and the Council of 
Magans ſpecially provided that- Tithes ſhould be paid, but did not 
appoint when they ſhould be paid. But the firſt Law which appoint- 
ed the quantity was made in the times of Ed, 1. and this ordained 
when they ought to pay the Tenth with the fear of God. And it 
was reſolved in Fox and Crosbook's Caſe in the Commentaries, after 
{evcrance they are temporal, and Action lies againſt him which car- 
ries them away, as of Mortuary, as it is reſolved, 10 H. 4. 1.6. And 
betore the Council of Lateran, every one might pay his Tithes to 
what perſon he would, and then were paid to Monaſterics as Oblati- 
ons: But of Tithes which are due to any by preſcription, he 
which pays them hath no ſuch elecion, but ought to pay them to 
him which claims them by preſcription, 14. H. 4.17. If a Parſon of 
a Pariſh claim Tithes in another Pariſh, as portion of Tithes due by 
preſcription to his Recory, he ought to ſhew the place eſpecially. So 
it Nunns preſcribe to have a portion of Tithes, they ought to ſhew 
the place, for it is a queſtion if they are ſpritual or not 3 for their 
Office is only to pray in their houſe, 24 Ed. 3. So the Book of Entries, 
at a manclaim Tithes to his Pupil, he ought to ſhew in what place m 

| Tithes 
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Tithes lie. In the 17 Edw. 2, the Order of the Templers was dil- 
ſolved, and their -Poſſefſions annexed fo St. Fohn of Feruſalem : and 
they did not claim by any Bull of the Pope, nor other ſpiritual Ca- 
non, but by preſcription, which is priviledge and private Common 
Law z and this appears by -the Statute of Weſtminſter, 2 Chap. 47. 
that is, that they are conſervators of his priviledges. Alfo he faith, 
that the Statute of 2 H, 4. diſcharges Farmers without ſpeaking of 
Priviledges. And the Statute of 7 H. 4.6. uſeth the fame whrds 
which are contained in the Statute of 32 H. 8. that is, that none ſhall 
put in execution any Bulls,containing any priviledge to be diſcharged 
of payment of Tithes. And Mephams Canon in time of E4.1. faith, 
Let the cuſtom.be obſerved with the fear of God. And another Canon, 
That cuſtom of not Tithing, or of the manner of Tithing, if they paid 
leſs than the tenth part, ſce Panormitan upon that : ſeek of the Caſe 
between Veſey and Weeks in the Exchequer, upon the Statnte of 27 
H. $. tos the diſſolution of ſmall Monaſteries. Alſo the Lord Darcy 
in qo warranto, was diſcharged of Purveyance by Patent granted by 
the King Edward 6. of ſuch priviledges which ſuch a one had, and by 
the ſame reaſon the King ſhall be diſcharged of Tithes by the Act of 
Parliament ;, alſo he remembred the Book of 10 Eliz. Dyer 277. 60. 
to be reſolved in the point: And alſo 18 Elzz. Dyer, the Parſon of 
Pekerks Cale, 399.16. upon the Statute of 31 H. 8, and ſo conclud- 
- 4d, and prayed judgement for the Plaintiff, and that the Prohibition 
ſhould ſtand, and it was adjourned. 


Trinity 9 Jacobi, Priddle agaizſt Napper. 


J Pon a ſpecial Verdict the cauſe was, the Prior of Mountague 
was f(eiſed of an Advowſon, and of divers Acres of Land : and 

the 20 of H.8. the King licenſcd him to appropriate that : and 2T 
H.:8. the Biſkop which was Ordinary afſented, and aftex that , the 
Church became void, that the Prior might- hold it appropriate > and 
27 H.8$. the Incumbent dicd , fo that the Appropriation took ct- 
fe, and was united to the poſſcſhon of the Recory Appropriate 3 
and alſo of the Land, out of which Tithes were due to the ſaid Prior 
in reſpe& of the ſaid Rectory, and then the. Priory is diſſolved, and 
the Impropriation, and the Lands alfo given to the King, by the 
Statute of 31 H. 8. which granted 'Tmpropriation to one , and 
the Lands to another. Andit the Patentee of the Land ſhall hold it 
diſcharged of the payment of Tithes, in refpe& of that unity, was 
the queſtion : And Herris, Serjeant for the: Defendent, in the Prohi- 
bition, that the unity ought to be perpetual-:and lawfal, as it was ad- 
judged. between: Knightley: iand. Spencer, 2 Coke 4M a; cited in the 
Arch-biſhop of Canterbury's Caſe 3 and for that by unity, - or by Leaſe 
E for 
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26. Dorwood againft Brikinden. Part If. 


for years, or {cr two or three years, as in the Caſe at the Bar, ſhall 
not bc {ufficient to make diſcharge of the payment of Tithes : and 
ſo it was adjudged , Paſch 4o Fliz, Rot. 454. between Chyld and 
Knightley, that is, that the unity of the poſſcihon ought to be of 
time, that the memory of man doth not run to the contrary, And 
in the argument of this Caſe it was ſaid by Popham chict Jultice, that 
if no Tithcs were paid aftcr the Statwte, that then it ſhould be intend- 
cd, that no Tithes were paid bcfore the Statzte, and (o he concluded, 
and prayed conſultation : See 2 Coke 48. a. The Arch-biſhop of Can- 
zerbury, tor the reaſon by which unity of poſſcthon is diſcharged of 
payment of Tithes, that is, for that, that ſome houſes of Religion 
were diſcharged by Bulls of the Pope, and many were founded be- 
forc the Council of Laterax : and for that it ſhall be infinite, and in a 
manner impollible to tind by any ſearches, the means by which they 
are diſcharged the unity is no diſcharge in reſpect of it ſelf, for. the 

ul rca{ons aforeſaid, and none may know if Tithes were paid or not be- 
fore the union ; And if Tithes be not paid in time of memory by a 
Houle of Religion, and they leaſe of that tor years, and receive Tithes, 
then the Leaſe expires two ycars before the Diſſolution of the ſame - 
houſe 3 the King ſhall not be diſcharged of the payment of Tithes by 
the Statute of 31 H. 3. by Coke and Walmeſley , againſt Warburton 
and Fojter.. 


Dorwood againft Brikinden, 


T] Pon the Statute of 5 Ed.3. a man libcllcd in the Spiritual Court 
for Wood cat, and a Con(ultation was granted 5 yet the De- 
fendent in the Court Chriſtian might have a new Prohibition, if it ap- 
pearcd the firſt Conſultation was not duly granted : So if a man libel 
tor Tithes for divers years, and Prohibition is granted for part of the 
years, and after that a Conſultation is awarded, yet the Plaintiff may 
have a new Prohibition for the reſidue of the time, notwithſtanding 
the Statzte of 50 E4,3. and that it be upon one ſel ſame libel. 


Admiral Court. 


Canrt of Ad- pf tx that the Admiral cannot impriſon for any offence; but if 
NR AZon the Court hath Juriſdiction of the Original Cauſe, and ſentence 

' is there given this ſentence rnay be executed upon the Land, 19 H.6. 

But no Ordinary may meddle.out of his own Diocels, 8 H.6. 3. 

2.H.4. The Parſon of S$elt- aſþes Cafe 3 that this Court took notice of 

Juriſdiftion of all Ecclcſaſtical Courts and Ordinarics, for they 

write unto them. for tryal of Baſtardy and Matrimony. And there 

are 3,;Legates Gul, a born Legate, as.the Arch-biſhop of Canterbu- 

. 23. and, Lorke, , Remes and Pyl4zam, -'Sccond, aiLaitre, as all Cardi- 


nals. 


Part IT. Jones againſt Boyer. 
nals. *The third a Legate given, as thoſe which have their Authori» 
ty by Commithon ; and Lynwood Province ſaith, that the Arch-biſhop 
of Canterbury, as Arch-bithop, cannot meddle out of his Dioceſs of 
Canterbury and his Peculiars, but as a Legate born, which is in reſpe& 
of his Office, he hath Prerogativez and it a man inhabit in one Dio- 
ceſs, and ought to pay Tithes to another which inhabits in another 
Dioceſs,there the Ordinary ought to transfer the ſuit to the Metropol- 
tan, but ſeck what Ordinary thall transfer its 


Trinity 9 Jacobi 1610. in the Common Bench. 
Jones againſt®Boyer. 


fE& Fones , Parſon of Biſhopton ſued Boyer the Executor of 
Holland, the laſt Incumbent in the Arches for Dilapidations, up- 
on which a Prohibition was prayed upon the Statute of 23 H.8S. 
for that, that it was ſucd out ot his Dioceſs, which was Saint Da- 
vids; buf it appear'd that the Vicar General of the ſame Ordinary 
had made general requeit to the Metropolitan , to determine that 
without ſhewing any caule ſpecial 3 and if the inferiour Ordinary 
may tran{mit any cauſe , but only for the cauſes mentioned in the 
Statute of 23 H. 8. And if the cauſes ought to be expreſſed in the In- 
{krument was the queltion : Note, that the general words of the Sta- 
tute of 23 H. 8. chap.g. Raſtal Citation 2. are afterwards many par- 
ticulars or in caſe that any Biſhop, or any inferiour Judge, having un- 
der him Juriſdiftion in his own Right and Title, or by Commithon, 
make requel} or inſtance to the Arch-biſhop, Biſhop, or other inferiour 
Ordinary or Judge, to take, treat, examine, or determine the matter 
before him or his Subſtitute, And that to be done in caſe only where 
the Law Civil or Canon doth affirm execution of ſuch requeſt or in- 
ſtance of uriſdiction, to be lawtul or tolerablez and for the better dif- 
culling of this queſtion, the Judges had appointed to hear two Doctors 


of the Civil Law, which at this day attended the Court : The firfi . 


Doctor Martiz ſaid, that thcſe general words have reference to the Ex- 
ccutor, and not to the maker of the Requeſt : and this Requeſt may be 
made for all cauſes, but ought to be made to him, which hath concur- 
rent or immcdiate Juriſdiction, to which appeal may be made, and that 
the Arch-biſhop hath Ordinary Juriſdi&ion in all the Diocefſes of his 
Province and this is the cauſe that he may viſit, but this Juriſdiction 
is bound and ticd up to the Ordinary, and when he will leave that at 
large, then the Arch-biſhop may procecd, as he is Arch-biſhop, and the 
cauſe of Requeſt need not be contained in the Inſtrument 3 for when 
the power which was bound up is unbound and at large, then he may 
proceed, Doudtor Talbeot,that the Requeſt is referred to three; to _ Bi- 
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for years, or {cr two or three years, as in the Caſe at the Bar, ſhall 
not bc {\ufficient to make diſcharge of the payment of Tithes : and 
ſo it was adjudged , Paſch 4o Eliz, Rot. 454. between Chyld and 
Knightley, that is, that the unity of the poſſethon ought to be of 
time, that the memory of man doth not run to the contrary, And 
in the argument of this Caſe it was ſaid by Popham chiet Jultice, that 
if no Tithcs were paid aftcr the Statwte, that then it ſhould be intend- 
cd, that no Tithes were paid bcfore the Statzte, and (o he concluded, 
and praycd conſultation : See 2 Coke 48. a. The Arch-biſhop of Can- 
zerhury, tor the reafon by which unity of poſſcthon is diſcharged of 
payment of Tithes, that is, for that, that ſome houſes of Religion 
were diſcharged by Bulls of the Pope, and many wexe founded be- 
forc the Council of Lateran : and for that it (hall be infinite, and in a 
manner impollible to tind by any ſearches, the means by which they 
are diſcharged 3 the unity is no diſcharge in reſpect of it ſclt, for- the 
Ga rcaſ{ons aforeſaid, and none may know if Tithes were paid or not be- 
fore the union ; And if Tithes be not paid in time of memory by a 
Houſe of Religion, and they leaſe of that tor years, and receive Tithes, 
then the Leaſe expires two years before the Diſſolution of the ſame - 
houſe ; the King ſhall not be diſcharged of the payment of Tithes by 
the Statute of 31 H.8. by Coke and Walmeſley , againſt Warburtox 
and Fofter.. 
Dorwood againft Brikinden, 


Pon the Statute of 5 Ed.3. a man libellcd in the Spiritual Court 
for Wood cat, and a Conſultation was granted 3 yet the De- 
fendent in the Court Chriſtian might have a new Probibition, if it ap- 
pearcd the firſt Conſultation was not duly granted : So if a man libel 
tor Tithes for divers years, and Prohibition is granted for part of the 
years, and after that a Conſultation is awarded, yet the Plaintiff may 
have a new Prohibition for the reſidue of the time, notwithſtanding 
the Statute of 50 E4, 3. and that it be upon one ſelf fame libel. 


Admiral Court. 


Canrt of Ad- Py. tE that the Admiral cannot impriſon for any offence but it 
Aion the Court hath Juriſdiction of the Original Cauſe, and ſentence 

' is there given 3 this ſentence rhay be executed upon the Land, 19 H.6. 

But no Ordinary may meddle: out of his own Dioceſs, 8 H. 6. 3. 

2 H.4. The Parſon of Salt: aſpes Cafe 3 that this Court took notice of 

Juriſdiction of all Ecclchaſtical Courts and Ordinarics, for they 

write unto them. for tryal of Baſtardyand Matrimony. . And there 

are, 3,;Legates: WFult, a born.Legate, as.the Arch-biſhop of Canterbu- 

: 2y. and, Jerke, ;Riemes and  Fyl4zam, - Second, a':Latere, as all _— 
: | + | nals. 


Part IT. Jones againſt Boyer. 
nals. *The third a Legate given, as thoſe which have their Authori- 
ty by Commiſhon 3; and Lynwood Province ſaith, that the Arch-biſhop 
of Canterbury, as Arch-bithop, cannot meddle out of his Dioceſs of 
Canterbury and his Peculiars, but as a Legate born, which is in reſpe& 
of his Office, he hath Prerogativez and it a man inhabit in one Dio- 
ceſs, and ought to pay Tithes to another which inhabits in another 
Dioceſs,there the Ordinary ought to transfer the ſuit to the Metropol- 
tan, but ſeck what Ordinary thall transfer its 


Trinity 9 Jacobi 1610. in the Common Bench. 
Jones againſiÞBoyer. 


He Fones , Parſon of Biſhopton ſued Boyer the Executor of 
Holiand, the laſt Incumbent in the Arches for Dilapidations, up- 
on which a Prohibition was prayed upon the Statute of 23 H.8, 
for that, that it was ſucd out of his Dioceſs, which was Saint Da- 
vids; but it appear'd that the Vicar General of the ſame Ordinary 
had made general requeit to the Metropolitan , to determine that 
without ſhewing any caule ſpecial 3 and if the inferiour Ordinary 
may tranſmit any cauſe , but only for the cauſes mentioned in the 
Statute of 23 H. 8. And if the cauſes ought to be expreſſed in the In- 
{irument was the queltion ; Note, that the general words of the Sta- 
tute of 23 H. 8. chap.g. Raſtal Citation 2. are afterwards many par- 
ticulars or in caſe that any Biſhop, or any inferiour Judge,having un- 
der him Jurifdidtion in his own Right and Title, or by Commithon, 
make requelt or inſtance to the Arch-biſhop, Biſhop, or other inferiour 
Ordinary or Judge, to take, treat, examine, or determine the matter 
before him or his Sub(titute, And that to be done in caſe only where 
the Law Civil or Canon doth affirm execution of ſuch requeſt or in- 
ſtance of Turiſdiction, to bc lawful or tolerablez and for the better dif- 
culling of this queſtion, the Jadges had appointed to hear two DoGtors 
of the Civil Law, which at this day attended the Court : The firti 
Doctor Martis ſaid, that thcſe general words have reference to the Ex- 
ccutor, and not to the makcr of the Requeſt ; and this Requeſt may be 
made for all cauſes, but ought to be made to him, which hath concur- 
rent or immcdiate Juriſdiction, to which appeal may be made, and that 
the Arch-biſhop hath Ordinary Juriſdi&ion in all the Diocefſes of his 
Province; and this is the cauſe that he may viſit, but this Juriſdition 
is bound and tied up to the Ordinary, and when he will leave that at 
large, then the Arch-biſhop may proceed, as he is Arch-biſhop, and the 
caule of Requeſt need not be contained in the Inſtrument 3 for when 
the power which was bound up is unbound and at large, then he may 
proceed, Door Talbeot,that the Requeſt is referred to three; to the Bi- 
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Enby againſt Walcott. Part II. 
ſhop, Dean, and Arch- Deacon. And the perſons to whom the Requeſt 
is to be made are three: The Arch-biſhop, two Bilhops, three, or ſu- 
periour Judge, and the Biſhop and his Commiſſary.are all one, and Re- 
queſt made by the Commiſſary ſhall be as good, as Requett made by 
the Biſhop himſelf. Allo that the Preſident may tranſmit., and make 
Reguclt to the Emperovr, as it appears in the Book of Faſtinian ot.the 
Laws, 2 Book. So Baldrs in reterence made of Infcriour Magilirates to 
Supcriour, doth dctcrd, that the Arch-biſhop is Judge of the whole 
Province, yctis bound. So Specalata in his Title of Relations,of which 
rclation ſhall be made : So in the Councit of Antioche, that the Mctro- 
politan is mediate Judge in thic tirft part of the Caron, and for that re- 
lation ſhall be made to bim. Faſſonilis de off czo, &c. diſputes : It the 
Arch-biſhop may have Conſiftory in the Dioccls of the Ordinary, Ho- 
fizenſis, that the Ordinary may tranſmit a caulc, though the parrics be 
unwilling. Panormitan in capite paſtoralis, $8, Queliion 6, decretals of 
the Canon Law, Philippus Francus upon the decretals of the Canon 
Law, That the Arch- biſhop cannot meddle in the Dioccfs of any, Or- 
dinary without his aſſent. Domixicazs upon the ſame Decretal : And 
ſo he concludes, that when the Ordinary make a Requelt to the Arch- 
biſhop, he may meddle without the affent of the parties, and the firan- 
gcr,when the partics aſſent, And they agrecd, that generally the Arch- 
deacon ought to transter to the Biſhop, and ſo the Biſhop to the Arch- 
biſhop : But they agreed alſo that here in Exglazd it was preſcription 
and uſage, that every Arch-deacon hath uſed to appeal immediately to 
the Arch-biſhop, and ſo ought the Requeſt within this Statute to 
te made accordingly. And alſo they agreed, that it a man inhabit 
in onc Dioceſs, he hath cauſe to ſue for Tithes in the ſame Diocels in 
which he inhabits : And in another Diocc(s, there he ought to ſue in 
the Dioceſs where the Defexdent did inhabit, and not where the Tithes 
are payable, nor where the Plaintiff inhabits, and the Principal Caſe 
was ordered accordingly. 


Michaelmas, 1611. 9 Jacobi, i» the Common Bench. 


Enby againſ# Walcott. 


He Defendent was ſued before the Ordinary in the County of 

Lixcoln'for defamation. And the Suit was begun before the 
laſt genera] pardon, ex officio, and the Coſis taxed after the time limit- 
&d by the pardon : and Prohibition was granted, in ſo much that all 
things promoted, ex officio, are diſcharged by the pardon z and in ſo 
much as the principal was pardoned, the Cofis being but as acceſſo- 
xy. ſhall bealſo pardoned, notwithſtanding that they were taxed after. 
the pardon. | 
® Pow. 


PartIE. 
Powis againſt Bowen. 


Pon coriidcration had of Trftrudtions given to the Prefident and 

Council ot JYales, it was reſolved by all juitices of this Court, 
that the Council there ought not to proceed upon Englith Bill, which 
contHns Title. But the form of that ought to be orly, that the Plains 
24] was in poſſel{tion tor three years: and that the Defendents, which 
ought to be always more than one, riotoutly, and with force have cn- 
ticd upon him, and fo ought to be rettorcd to his poſſetions and in 
ſo much that the Bill contains Title in this Caſe, and that the Defen+ 


4 


dcnts have entred upon him, and difſciſed him in torm of Atiize, and: 


doth not fay riotoully and with force, Probibition was granted, 
Butler. againſt Thayer. 


He Lord Admiral granted a Commitlion under the Seal of the 
Admiral Court to Thayer, for meaſuring of all the Corn which 
ſhall be. txganſported from one Town or Place to another within the 
Crecks, wh are within the firlt Bridges;and to have ſb much tor eve- 
ry buſhel meaſuring, and grantcd, that it any reliſted to arrelt them, 
and commit them till they had found ſureties to appear in the Admiral 
Court. And at. Milton, and Razzebam in Kent, Thayer endeavoured to 


put his Commitſhon in execution, and Butler refifted him, and was for- 


that arreſted, and ſued in the Admiral Court, and for ftay of that 


prayed Proh15ition, and it was granted, in ſo much that the Admirat- 


hath not power to meddle within the firſt Bridges for Civil Caufes, 
but only tor Maims and Death of men : but for cauſes made upon the 
high Sca, where the Marriners have the better knowledge in the Com- 
mon Law, he cannot try that : See the time of Edw,1. Avowry, 192. 
8 Ed,2, 45 Ed.3z. Stamford 51, 7 R.2. Statham Trcipals, 


x - Sir John Watts. - 2.2/2. F0 


Mu goods of a Subjects of the King of Spains were forfeited 
upon the high Sea, and after were brought here into Exgland,and 
. there ſold to Sir Fobx Watts : and the goods were attached in the hands 
of Sir Fohn Watts by Proceſs out of the Admiralty, and there a libel 
was exhibited againſt the goods remaining in the hands of Sir Fob# 
Il atts, and Sir John Watts was not made party to the Suit, And Sir 


Admira't}- 


Jobs Tatts prayed a Probibition, in ſo -much that he bought them - 
in open Market : And by this Suit in the Admiral Court, the property 
will be drawn in queſtion there, where the Suit was proſecuted in the 
name of Awleaſo de Valaſco the 
and Prenibition was granted. 


r-here 1 


Mich as - 


Spaniſh Ambaſſador, Legie 


Michael. 1611, 9 Jacobi, i the Common Bench, 


Jennings againſ# Audley, 


Prohibition- PEobibicicn was prayed to the Admiral, and the Libel ſhewed to 


the Court, which contained the Contra&t,was made in the Straits 
of Maliico, within the Juriſdiction of the Admiralty, and doth not ſay 
upon the deep Sea. And it was agreed, that in all Caſes, where the 
Defendent admits the Juriſdiction of the Admiral Court by pleading 
there, Prohibitioz ſhall not be granted, it it do not appear by the Lij- 
bel, that the A& was made out of their Juriſdiction 3 and that,though 
that Sentence was given, yet if that appears within the Libel, Proh7- 
bition ſhall be granted. . 

Note that a man was ſued before the Ordinary in the Dioceſs of 
Norwich, tor infamous words, and after ſentence was given, he appea!- 
ed to the Arches : And the firſt ſentcnce being there athrmed, he ap- 
pealed to the Delegates and before that the procecdings were tranſ- 
mittcd, Prohibition was grated by this Court, in ſo much ghat the ot- 
tence was pardoned by general pardon. But this notwithſAnding the 
Regiltcr tranſmitted the proceedings and after for his fees due tor 
. that, he cxhibits a Bill in the Court of Requeſts, and Prohibition was 
praycd in this Court for to ſtay his proccedings there. And it was 
granted, in ſo much that the Original ground of the Suit, that is, the 
infamous words were pardoned by the general pardon 3 and for this 
all the proccedings were erroneous, and their tranſmitting after: And 
afterwards the Prohibition received willingly 3 and tor theſe cauſes 
Probibition was grantcd to the Court of Requeſts, 


Thomas Baxter againſt Thomas Hopes. 


N Prohibition the Plaintiff ſuggeſts, that within ſuch a Town was 
ſuch a Cuſtom 3 that every Inhabitant which maintained a Fami- 

ly and Dairy, tor manuring his Land, and maintcnance of his Family, 
have uſcd of time out of memory, &*c, to pay Tithes of Corn, grow- 
ing upon his Farm, in kind, and by reaſon thereof have uſed to be 
dilcharged of aftcr crop of the faid Land; And alſo that they have 
uſcd to pay Tithe Milk, and Tithe Calves in kind, and by reaſon 
thcreot have been diſcharged of Tithe of young and barren Beaſts 3 
and the Plaintiff ſuggeſted further, that he occupied a Farm and main» 
_ taincd a Family and Dairy, for the manurance of that, and mainte- 
nance oft his Family 3 and hath paid his Tithe Corn, and Milk, and 
Calves, in kind; and tor that ought to be ditcharged of Tithes for 
*hic after crop, and for young and barren Beaſts; and for the tenths of 
which, 


e 


Part IL. 


Part II. Baxter againſt Hopes. 


which , ſuit was begun in Court Chriftian, and upon demurrer joyn- 
ed upon Prohibition z the Cuſtom was debated whether it were good 
orno; andit was moved firſt by Houghton Scrjcant for the Defer;- 
dent, that the Cultom was not good, infoinuch, that by that the 
Plaintift was not to pay wore, than by the Law he ought z tor he 
ought to pay Tithe Corn, and Milk and Calves in kind : And this 
is no more than the Law compels him to do, and this cannot be a 
conſideration to diſcharge him of othcr things. For all things which 
renew ovght to pay Tithes of Common Right , as atter Paſture, 
and barren Cattel, and Corn, and Milk 3 andall other things which 
renew : If it be not good Cuſtom to the contrary, which is ground- 
ed upon conlideration 3 and then to conſider how much conliderati- 
on {hall be valuable in other Caſes, and what not : And to that it ap- 
pears in 9 E4. 4.18. and 19. in Treſpaſs upon the Statute of 5 Rich, 
2. The Dcfendent pleads accord, that the Plaintiff entred into his 
Land again, and agreed that that was not barr z inſomuch, as agree- 
ment without ſatisfaction is not Barr, and Entry into Lands, is no 
more than he might do without the agreement, and for that it is not 
good for default of con{ideration ; So in 12 H.7. 15. 4. in Treſpaſs 
tor Goods taken, the Defendent pleads Arbitrement, that 1s, for that 
that the Denfendent hath taken the Goods of the Plaintiff, and that 
he ſhould deliver them to the Plaintiff in full fatisfa&ion 3 and agreed. 
that this is no good award, inſomuch that this cannot be ſatisfaction, 
tor that,that the Goods were the proper Goods of the Plaintitt; And 
although, that he hath his Goods again, yet he is not fatished for 
the taking. But if the award had been, that the Detendent ſhou'd 
redeliver his goods, and carry them to ſuch a place certain, at his own 
colts and charges, then it had been good: See 45 E4. 3. according- 
ly, Soin an Action upon the Caſe, upon an Aſſumplit made in conti- 
dcration that the Plaintiff hath paid due debt, is not good, for this is 
no conſideration 3 and ſo in the principal Caſe the Preſcription is 
not good, inſomuch that he hath not ſuggeſted more or other con» 
fideration, which by the Law he ought to do: But he agreed that it he 
had ſuggeſted, that the Plaintiff had Plowcd and Manured the Land, 
and ditpoſed of the Tithes of the Corn, for the benetit of the Parſon, 
in other manner than the Law compelled him then the firſt Prelcrip- 
tion had been good, and ſo he concluded, and prayed Judzcment tor 
the Defendent. Hatton, Serjeant for the Plaintiff, in the Prohibition 
ſeems the contrary,and that the Suggeſtion, and Preſcription,and Cu- 
fiom, contained in that are good : And to the Objection, that it 15 
no conſideration, that the Cuſtom may be founded 3 he intended, 
that this is a ground upon immunity ſubſequent to the Confide- 
ration , as of things which are not Tithable, as in the general 
Caſe of things, which are for the maintenance of the _— 
XOY. 


Baxter 4g4izſt Hopes, Part IT: 


for Plowing and Manuring of the Land, ſhall not pay Tithes, as m 
a Suit for Tithes for herbage, ſuggeſtion, that they were depaſtured, 
by labouring Cattcl, which Plowed and Manured the Land , of 
which the Parſon had Tithes 3 or (mall Wood, which are cut or em» 
ploycd for the Fencing of a Farm, or fucl ſpent in the Farm, ſhall 
not pay Tithesz infomach, that without that, the Farm cannot be 
Manured, nor the Family fuſtained, And fo by canſ{equence the Par- 
(on ſhall not have any Tithe Corn, infomuch that no Corn will 
grow without manuring and allo the Parſon by thoſe hath the more 
Tithe Corn, and ſo he hath coniideration in that, for the better that 
the Farm is Fenced and Manured, the more Tithe the Parſon ſhall 
have: So the Farmer may be diſcharged of Tithes, for Rakings, in- 
{omuch that he Mowes and Cocks the Tithes for the Parſon at his 
own coſts, and this is ſufficient confideration : And alſo he infilied 
upon the Statute of 2 Ed, 6, which provides that Tithes ſhall be 
paid in the ſame manner, as they were paid for 4o years before, and 
he cited one Jeſſopps Caſe to be adjuded in Prohibition 3 Paſch 36 
Eliz. upon ſuit in Court Chriſtian, tor Flocks and Locks of Wodl : 
And the Cuſtom was alledgcd , that the owner had woond the 
Tithe for the Parſon; and in conlideration of that , ought to be 
diſcharged-of Tithes, of Locks and Flocks, it they be not made by 
Covin, to defraud the Parſon ; and theſe were-demanged by the name 
of Wool diſperſed, and 18 Eliz. it was adjudged, that Tithes ſhall 
not be made for Brick, and in Prohibition z the ſuggeſtion was 
grounded upon the general immunity z and inſomuch- that it was 
made of Land, for which no Tithes are to be paid 3 inſomuch that it 
doth not renew z that tor this cauſe Tithes ought not to be paid, 
tor the Brick which is made of that, and ſo of Mines, and ſo Lop= 
pings and Toppings, and Bark of Trees ſhall pay no Tithes 3 but 
are within the Statute of 40 Eliz. 5. of Wood to be faln, as it 
is relolved in Soby and Molyns Caſe in the Commentarics 3 and 
he agreed that for herbage the tenth Gate , or profit of that 
ought to be paid,, it there be not a cuſtom to the contrary 3 but 
in the principal Caſe he intended that that was paid in the Corn, 
and in that the Parſon hath recompence and conlideration as be- 
fore, and fo he concludes and prays Judgdment for the Plaintiff: 
Dodridge Serjeant of the King argucd that the Cuſtom is not good, 
as it 1s hcre ſfuggcſted, for the confideration is of ſome things 
which ought to pay Tithcs in kind, and ſo upon the matter is no 
conſideration at aH , for he intended that Tithes ſhould be due 
by Divine -Right , as due by Manuring and Tillage of the oc- 
cupicr, in whole ſoevcr hands that the Land cometh it it be not in 
the hands of the Parſon himſelf 3& H.8.43. Dyer 20. And tor that 


a Parſon ſhall have Tithes againſt his own Feoffment, 43 Ed.3. 13. 4. 


1 Coke, 


Part I. Baxter ag2inft Hopes. 
ingly, and unity of Poſſefſions ſhall not extinguiſh them : And alſo 
he intended there are two manner of perſons, which are diſcharged 


of payment of Tithes; one Spiritual, the other Temporal: the Spiri- 


tual in reſpect of their Order, and the Temporal in reſpect of Cu-» 
ftom and Preſcription 3 and alſo by Grant, as it is agreed in the 
Arch-biſhop of Canterbury's Caſe 2 Coke; but this is in the Cale of 
a Spiritual man before the Statute of 32 H, 8. which was capable 
of*them in taking, and that he might preſcribe in not Tithing , 
but a lay man cannot be diſcharged, but for ſatisfaction and conhi- 
deration, for he cannot preſcribe in not Tithing and for that in 
the Caſe here the thing to be conſidered is, if it be ſufficient ſatisfa- 
ction and conſideration; and to that he intended that the payment 
of a Duty, that is Tithe Corn and Tithe Hay, cannot be {4$facti- 
on and conſideration for any Duty : And this was the Reaſon of 


Piggot and Hernes Caſe, that the Lord of a Mannor , in confiderati- Modus deci- 


on of 20 Nobles yearly paid to the Parſon, preſcribes to have the 
Tithes of a Hamlet and in conſideratign of that, the Lord himſelf 
and his Tenants , were diſcharged of payment of Tivhes, but there 
the-confideration and fatisfation was the cauſe which made the Cu» 
ftom good ; Sce 2 Coke 41. a. And then he proceeded and examined 
the manner of the ſatisfaction in the principal Caſe, which is, that the 
Plaintiff ſhall pay Tithe Corn and Hay, and nothing for Milk and 
Calves, but by reaſon thereof, ſhall be diſcharged, as it he ſhould 
ſay, that becauſe he paycth Tithe Corn, thercfore he ſhall pay 
no Tithe Milk; and he intended that the nature of fatisfaction is to 
give content to the party, as if the preſcriptign had been, thgt the 
Plaintiff ſhould pay ſo much Money, and in conſideration of that, or 
that he ſhall make the Tithe of Cocks , or rake it, or mow it at his 
own charge: this is a good preſctiption, and there are divers pre- 
{fidents of that, but no preſident is of this form , as the caſe here 
is; for money (hall be intended the greater value, and more benchci- 
al for the*Parſon, than his Tithes in kind; and money is the value 
of every thing, and may give contentment to the party which receives 
it, and hecited Books of 9 Ed. 4.19. and 12 H.7.15.and 2 H.5.2. 4. 
To the fame intent which were cited before by Haxghton, that is, 
which agree in Arbitrement, and the Plaintiff entred into his own 
Land; or that the Defendent delivercd to the Plaintiff, his own 
goods which the Deftendent had: taken from him, it is not good, 
tor it cannot give contentment to the party, otherwiſe it is, if it be 
that the Defzndent ſhall carry them to another place, and there ſhall 
deliver themz for it cannot be ſatisfaction and contentment to 
the party; and for that, that here the Plaintiff hath not made 
more than the Law compels him, 'and: that it was bis own __— 
F an 


1'Coks, Albauyes Caſe, 111.4. 32 H.8. B. Tithes the 17. accord- 
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and for that the preſcription wants conſideration, it ſhall not be good, 
and alſo by reaſon thereof it can be no good diſcharge; for this can» 
not be ſatisfaction, but he ſaid, it was adjudged Paſeh 20 Facobi be- 
tween Halland Aubery, that Money was a good conſideration and a+ 
tisfaction for Tithes, and ſo he concluded and praycd judgement for 
the Dctendent. Note that this cauſe was adjudged Hillary 8 Facobi 
upon ſolemn argument by all the Judges with one voice, that the Pre- 
ſcription was good. 

Haughton Serxjeant moved for a Prohibition, for that the Suit was. 
begun in the Admiral Court upon Charter party made beyond Sea 
upon the Land 3 and Prohibition was. granted, though it be for a 
thing made in Paris, or in another place beyond the Sea, it it be 
not upon the Main-Sca : 'But if the Defendent there admits the Ju- 
risdi&F of the Court, and ſuffers ſentence; then the Court will 
not upon. a bare ſurmiſe grant a Prohibition, after admittance 
of the party himſelf, if it be not in a thing which appeareth with- 
in the Libel, that is, that the A& was not made within the 
Juriſdiction of the Seaz and to this difference all the Court a- 

reed. /- : | 

If a Court Baron divide a Debt of thirty 'pound in ſeveral par- 
cels under forty ſhillings, and ſo procceds in ſeveral Actions, Pro- 
hibition ſhall be granted : See Fitzherberts Natura brevium , and- 
29 H.6. 

Hane was cited out of his Dioceſs.into the Arches, and he plead- 
cd to the Libel, and ſentence is given againſt him for coſts, and after 
that Prohibition was granted, and upon that conſultation was pray- 
ed, fgr that, that the Defendent was the party grieved, and ought 
to have pleaded the Statute, inſomuch that the Statute was made for 
his benefit, but if it appears by the Libel, that the Court of Arches ' 
necd not to have Juriſdiction, then it ſeems that the Prohibition 
was well granted , as in Sir Hewry Vinors Caſe, he began a Suit in 
the high Commiſſion Court, for the not ſerving of a Chappel, and 
the Court underſtanding that they had no Juriſdiion, remitted the 
cauſe to the Ordinary, and yet gave ſentence againſt Sir Henry Vinor, 
which was Plaintiff for Coſts, and for that he prayed a Prohibition, 
andit was granted to his Petition, notwithſtanding that he himſelt 
was the party, who began the Suit there, as it was remembred by 
Nichols Serjeant, 

A Woman ſued in the Spiritual Court for Defamation, and the 
words were, That thou mayſt be an honeſt woman, but thou playeſt 
too much with a thing, &c. And Prohibition was prayed, infomuch 
that theſe words were not Adtionable ; for in SpelImans Reports Pro- 
liibition was grantcd , for that they proceeded there for calling a 
Miniſter Knave Pricſt 3 and alfo- by theſe words, a white Cloak is 

MOre 


. PartIl, Tey ag4iziF Cox. 
/ more fitter than a black Cloke for him; for Action upon the Caſe 
doth not lye for theſe words by any Law, but the Prohibition was 
not granted, 


Paſch 11 Jacobi Prohibition. 
Tey againſt Cox. 


TN Rohibicion was prayed for that, that one was cited out of his 

Dioceſs before the Arch-biſhop of Canterbary , as Keeper of 
the Spiritualties in time of the vacation of the Biſhoprick , and 
it was denycd; but if he had bcen $o appear before him as Me- 
tropolitan, otherwiſe it ſhould have been, inſomuch that this 1s a- 
gainſt the Statute of 23 H.$. and alſo for his own Canon but 
in this Caſe the Statute of 23 H.$. and alſo their own Canon : 
but in this Caſe the Arch-biſhop hath done as he ought, and for that 
the Prohibition was denycd ;. Sce 17 Ed. 2. Fitz, Na. Brev. $22, 
and 41 Aſiſ. 

The Caſe was this, there was a Cuftom that a Park hath paid 
two ſhillings a ycar, and the ſhoulder of every Deer which was killed 
for Tithes; and in conſideration of that, had been time out of mind, 
&c. diſcharged of Tithes 3 and now the Park is diſparked, and it 
was moved by Harris Serjeant, that this diſſolves the Cuſtom, for 
when part of the Cuſtom is diſſolved by the party himſelt , this 
determines the refidue, for it is adjudged if the Land be diſcharged 
of Tithes by real Compoſition 3 then it he fue for Tithes in the Spi- 
ritual Court, Prohibition by the common Law was granted, with- 
out other ſuggeſtion , but only that he ſucd there for Lay-Fee, and 
it was ſaid that it was adjudged's Facobi, that where it was a Cus 
ſfiom that ſo many of the Bucks ſhall be paid for Tithes in ſuch a 
Park yearly, and atter the Park ſhall be diſparked 3 yet that remains 
diſcharged of Tithes, and the Cuftom remains, and Coke chief Ju- 
ſtice ſeemed that Tithes are due by Divine Right, but not what part, 
for by the tenth part be due by Divine Right, then all Cuſtoms are 
void. 7: - 


Trinity 1 1 Jacobi, 1612 i the Kings Bench. 


Ne by the Statute of 50 Edw.3. If a Conſultation be once du- 
ly granted, no new Prohibition ſhall be afterwards granted up- 
on the ſaid Libel. But if it be apparent matter, that the firſt was not 
duely granted, then a new Prohibition may be grantcd by the whole 
Court 3 and with this agrecd the Book of Extries inthe Title of Pro- 
F 2 ND hibition 


35 


36 


— 


. | _ | , 

Buſhes Caſe. Part IE- 

bibition : 'But' this is to be intetded to the Spiritual Judge 3. and 
it feems that the Admiral is out of this Statute : Sce 22 H, 7, 


Buſhes Caſe. 


Ote that is was agreed in this Caſe, that if a Parſonage be.jim- 
propriate, and the Vicaridge be endowed, and difference be 
between the Parſon and the Vicar concerning the endowment, that 
ſhall be trycd by che Ordinary, tor the perſons and the cauſe alſo are 
Spiritual; And there the Vicar ſues the Parſon for Tithes, and he 
ſrggcits the manner of Tithing, and prays a Prohibition, and it was 
2rantcd, and attcr upon ſolemn argument, Conſultation was grantcd, 
inſomuch, that the manner of Tithing did not come in quettion; but. 
the Endowment of the Vicaridge only; for that is the Elder Brother, 
as. the Lord Coke faid 3 this was cited to be adjudged-by. Coke. 


Prohibition. Agats Co/e. 


| Gar of Kingſton upon the Thames was ſued in the Ecclchaltical 
Court for beating of his Wite, and for calling her Whore, ard 
was ſentenced by them to pay to his Wife three ſhillings a week tor 
her Allimony, and divers Fines were impoſed upon him for not pcr- 
forming of that, and alſo provided that he ſhould enter into a Re- 
cognizance for performance of that, and a Prohibition was grantcd, 
and alſo a Habeas Corpus to deliver Agar out of prifon.. 


Michaelmas 8 Jacobi, Blackdens Caſe. 


Lackden- married one within age , and after diſagreed , ſo that 
they might marry elſe-where 3. and the firſt Wite had Iſſue by 0- 
ther Husbands, and dyed, and Blackden was ſued in the EcclefiaRi- 
cal Court by an Informer, ſuppoſing he had married a woman , 
living his other Wifez and Blackgen proves there the diſagreement, 
by which he had ſentence for him againſt the Intormer; and yet he 
was taxed to give to the Informer twenty Marks tor coſts, which he 
rctuſcd to pay, and moved-to. have.a Probibition, which was grant- 
cd ; For it was injuſtice to allow coſts to one. which had vexed 
him without cauſe, and when they had given ſentence againſt the 
Informer, | 


Parker*s 


Part [I: 


Parker's Caſe, Michael. 8 Jacobi. 


Arker being a Parſon of a Church , was deprived by the High 

Commiſtioners for Drunkconnelſs, and moved for Prohibition, but 

it was not granted , and ne was direct:d to have Action tor the Tithe, 

and upon that che validity of the Sentcng? ſhali be drawn in quciiion, 
- . 


DoGFor Conway's Cafe, Michael. 8 Jacobi. 


Oaway and his Wife were {ued before the High Commitizoncrs, 
that is to ſay, the Wite for Adultery with Sir A7c5ael Blunt, and 
the Husband for connivency to that, asa Wittal, and they were ſen- 
renced there for that, and colts taxcd in Frly: and atter the gene- 
ral pardon came, and pardoned all the offences betore the 9th. day of 
November betorc, and upon that the Doctor moved: Prohibition, and 
had that, bccauſe the offences were not enormous crimes, and the Sta» 
tute, and the Commithon upon that is to give power to them to pro- 
cecd upon enormous crimes, and to Fine and Impriſon for them. 
Alſo reſolved that the general pardon hath diſcharged the colts, 
though that the Coſts were taxed betore the Pardon was in print. 
And this by the rclation that he had at the day bctore the coſts: 
were taxed, 


"> Cradocks Caſe, Michael 7 Jacobi: *,/7 C. GAre/2Z 2- 
: He Ee a427%.6 If - 
Radoch, bought diverſe things within the body of the County; 4, 4, 3 


which coucerned the furnithing of a-Ship, as Cordage, Powder, 
and Shot and the party of whom they were brought fued Cradock, 
for the Money in the Admiral Court, and -Prohibitun was grantcd 3 
for the Statute of Richard 2. is, that the Admiral ſhall not medd!c 
with things done within the Realm, but only of things made upon 
the Sea, and that no Contra&t made upon the Land ſhall be held 
there. And here the Contract was at: St. Katherines (i{nirs in the bo- 


9 of the County tor it was ſaid that St. Katherines is within Lox- 
24, and the Major of Loxdox hath Junididion upon the Thames as 


ou —— 


tar as Y/apping. And it a Mxrther be committed upon the Thames, 
th 15 ſhall not b e trycd by the Admiral: And here Terry and Peacocks 


Caſe was cited, which 1s rclated in b:#gham's Calc in the 2 Reports, 
and alſo in Sir. Henry Conſtables Caſe in the 5 Reports , and it was - 
cited to be adjudged, that ita Contra be made at Roan in Fraxce, 
that ſhall not betryed in the Admiral Court, for that ft was made 
upon the Land, and not upon the Sea... 
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Paſch 8 Jacobi Regis, Common Bench. 
Gaudyes Caſe with Door Newman._ 


E be” Pariſhioners of the Pairſh of Alphage in Canterbury , pre- 
ſcribed to have the Nowgination and Election of their Pariſh- 
Clerk, and thc Parſon of the Parith By force of a Canon, upon 
voidance of the place of the Pariſh-Clcrk eleed one to the Ot- 
fice 3 the Parithioners by force of their Cuſtom ele&ed Crndy; the 
Parſon ſuppoting this Ele&tion to be Irregular, for that it was. a- 
g2inſt the Canon 3, ſued Cxuudy before Doctor Newman Chanccllor 
of Canterbury, and the ſaid Cundy was by ſentence deprived of the 
Clerkthip of the Pariſh, and the Clark of the Pariſh admitted 3 Cxr- 
Ay moved for a Prohibition, and had it granted by all the Court, 
for it was held that one Pariſh Clerk is a meer lay man, and ought 
to be deprived by them that put him in, and no others and it the 
Ecclefialtical Court meddle with deprivation of the Pariſh Clerk, 
they incurr a premunire, and the Canon which willeth that the Par- 
{on (hall have Ele&ion of the Pariſh Clerk, is mcerly void to take a» 
way the Cuſtom, that any Parſon had to ele& him. See the Statute of 
25 H. 8. that a Canon againſt common Law confounding the Royal 
Prerogative of the King, or Law of God, is void 3 and Cuſtom of 
the Realm cannot be taken away but by Ac of Parliament. Sce 21 
Ed. 4. 44. the Abbot of Saint Albones hath a Charter of the King, to 


 bediſcharged of colle&ion of Tenths granted by Parliament or Con- 


vocation ; The Clergy grants Tithes in Convocation 3 there is a 


clauſe in the Grant, that no one of them who ſhall be cholen to be 


ColleQor, ſhall be diſcharged of colle&ion by colour or force of any 
Letters-patents, and after they return the Abbot of St. Albones Col- 
le&tor, who pleads his Letters- patents in diſcharge of Collector, and 
r:{olved by the Court that the clauſe in the grant of Tenths doth not 
take away the exemption of diſcharge by the Letters-patents grant= 
ed. Andit was reſolved that if the Pariſh 'Clerk miſdemean himſcit 
in his Ofhce,or in the Churchz he may be ſentenced for that in the Ec- 
cletialiical Court to Excommunication, but not to Deprivation : And 
atter Prohibition was granted by all the Court, and held alſo that a 
Prohibition lyeth as well after ſentence as before. 


| Trinity 8 Jacobi, Common Bench. 


© jou was Cited to appear in the Prerogative Court of Canterbury, 
which was out of the Diocels of Canterbury, and upon that 
tic prayed Prohibition upon the Statute of 32 H. 8, which willeth 
that 


Part IT. Bearblock againſt Read. 

that none ſhall be cited togappear out of his Dioceſs, without 
afſeng of the Biſhop, and Prohibition was granted :. And yet it was 
faid that in the time of H. 8. and Reign of Mary, that the Arch» 
biſhops of Canterbury had uſed to cite any man dwelling out of his 
Dioceſs, and within any Dioceſs within his Province, to appear be- 
fore him in the Prerogative Court, and this without the aſſent of 
the Ordinary of the Dioceſs: But it was reſolved by the Court, 
that this was by force of the power Legatine of the Arch-biſhop, 
that as Ly»wood ſaith, ought to expreſſed in the Prohibition, tor the 
Arch-biſhop of Canterbury, York, Piſa, and Reymes were Legati nati, 


and others but Legati a Latere. 


Hillary 1610. 8 Jacobi, i the Common Bench, 


Bearblock againſt Read. 


,Miniſtratix to her Husband, upon a Judgement given in this- 


[- an Adion of Debt brought by Bearblock againſt Read, Ad- 


Court : The Caſe was this 3 the Plaintiff had Judgement againſt 
the Husband, and after ſued him to an Utlagaryz and upon that 
he brought a Writ of Errour, and xemoved the Record into the Kings 
Bench, and reverſed the Judgement for the Vilagary, But the firlt 


Judgement was affirmed 3 and then the Husband acknowledged a- 


Statute, and dyed : And the Wife took out Letters of Admini(tration, 
and then the Statute is extended againfi the Wite, and «Il the goods 


which ſhe had of the Inteſtates taken in Exccution : Aſter which. 


Bearblock in the Kings Bench ſueth a Scire facias upon the ſaid Judge- 
ment againſt the ſaid Adminiftratrix, to have Execution, and the 
pleads upon that, the ſaid Sratzte in Barr, and the extent of that , 
and that more than that, ſhe hath nothing to fatishe, and this was 
adjudged a good Plea, And then the Plaintiff being not ſatisfied , 
he brought an Action of Debt upon the ſaid Judgement in this Court, 
and in Barr of that, the Wife pleaded all this matter in Barr, as atore= 
faid , upon which. the Plaintiff demurred in Law, and the Judges 
ſcemed to incline that this was,no Barr; for though that the Wite 
hath not any means to aid her clf, or to prevent the extent of thc 
Statute , yet. it ſcemcd to them that this ſhould not prevent the 
Execution 


29 
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Petty 4g4init Evans.  _. Part I 


Fxeccution upon the Judgement,and thet the Wife might have Azdita 
quzrela againſt the Connuſee of the Statute 3 and fo to make the ex- 
tent void. Tt was not argued at this day, but the point only open- 
ed : Sce 3 Eliz, Dyer, 7 H. 6, Sce Paſch g Jacobi, the 
Reliduc, | 


againſt Evans,, 
” EVE SH Rept: 
] N an Eje(tione-firme brought by the Leſſee of a Copy-holder, it is 
ſufficient that the Count be general without any mention of the 
Licenſez and if the Defendent plead not guilty, then the Plaintiff 
ought to ſhew the Licenſe in Evidence: But if the Defendent plead 
ſpecially, then the Plaintiff ought to plead the Licenſe certainly in 
his replication, and the time and place when it was made: Andiin 
this Caſe the Plaintiff replied, that the Copy-holder by Licenſe firſt 
then had of the Lord did Demiſe, and did not thew what cſtate the 
Lord had, nor theplace nor time when it was made, and all the Ju- 
{tices agrecd that it is not good : Fer the Licenſe is traverſable, tor 
it a Copy-holder without Licenſe of the Lord make a Leaſe for years, 
The Lefſee which enters by colour of that, is a Diſſcifor, and a Diſ- 
{ciſor cannot maintain an Eje&iove Firme, and the Detendent can- 
not plead that the Plaintiff by Licenſe did not Demiſe 3 tor this is 
a pregnant Negative, alſo it ought to appear what eſtate the Lord 
had, for he cannot give Licenſe to make a Lcaſe of longer time in 
the Tenancy, than he had in the Signiory : And for that- it he be 
Leſſee for lite of a Mannor, and he licenſes a Copy-holder to make 
a Leaſc for 21 years of a Copy-hold, and then the Leſſee. for life 
dyes,. the Licehſe is for that determined, though that the Copy- 
holder be of Inheritance, for the Inheritance of the Lord is bound 
by that. And for that the Plaiatiff replys, that the Copy-holder 
by Licenſe of the Lord firſt therefore had, made the Leaſe, that is, 
not good by Coke and Walmſley expreſly, and though that the De- 
ſendent contcis the Replication, by Implication, by pleading. Yet 
this ſhall not aid -the Plaintiff, for that it is ſufficiently pleadcd , 
which note. 


Hillary 8 Jacobi 1610. 7# the Common Bench. 


be Action upon the Caſe, upon an Aſſumpſit, the Plaintiff counts 
that when he ſuch a day at the ſpecial inſtance and requeſt of 
the Deftendent, lent to the Defendent the ſame day ten pound ; and 
that the Defendent the ſame day in contideration thereof, aſſumed 
and promiſed to the Phintiff to pay the ſame ſumm of ten pound 
at an other day to come: And it was moved in arrelt of Gn, 
enat 


PartH. Legate's Caſe. 


that the conſideration was too general, and for that the Action not 
-maintainable, and all the Juſtices but Foſter ſeemed the conſideration 
was good , "but Foſter it ſeems was in ſome doubt of that , but 
Judgement was centred for the Plaintiff according to the Verdi: And 
Coke chief Juſtice ſaith, that ſuch a like Action was maintained a» 
gain(t Kercher his Chaplain, as Executor of his Father, and it ſeems 
good Law. 


Legate's Caſe. 


Nec Legate was committed to Newgate Priſon for Arianiſm for 
denying of the Trinity,by the High Commithoners : and it was 
moved on the behalf of Legate to have a Habeas Corps, and it was 
granted, and it was (aid by Coke chief Juſtice, that the Statute of 5 H. 
4+ Chaptcr 10. inhibits Juſtices of Peace to commit any man to any 
private Priſon, And it {cems if any do againſt this Statute, that an 
Aion of falſe Impriſonment lies : For every one ought tobe com- 
mitted to the common Goa], to the intent that he may be delivered 


at the next Goal-delivery and alſo if any be committed to any of - 


the Counters in Lox4ox, unleſs that it be for Debt, that an Aion of 
talſe impriſonment lieth for that, for theſe are private Priſons, for the 
Sheriffs of Londn for Debt only, 
Note in Debt for ten pound the Defendent confeſſech five pound, 
and for the other five pound pleads that he oweth nothing by the Law, 
and at the day the Plaintiff would have been non-ſuited. And it was 
agreed by all, that it he be non-ſuited, that he (hall loſe, as well the 
Debt confeſſed as the other. 
_ Note the year of che Reign of the King was mittaken in the Re- 
cord of Niſj przzes, but the Record which remains in the Court was ve- 
ry well.and it was amended : For inſomuch that it was a ſufficient and 
certain Iſſue 3 this was ſufficient Authority tothe Juſtices of Niſe prius 
to proceed, but nothing being miſtaken but the year of the Reign 
this ſhall be amended, tor it is only the miſpriſion of the Clerk; Sec 
Dyer 260. 24,25. 9 Eliz.11. H.6. | 
Note alſo if Tenant in Dower be difſciſed, and the Diſſeiſor makes 
a Feoffment, the Tenant in Dower ſhall recover all her damages as» 
gainlt the Feoffee, for (he is not within the Statute of Gloxceſter, Chap- 
er 1. By which cvery one ſhall anſwer tor their time. 
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Part II. 


Hillary 8 Jacobi 1611. i the Common Bench. 
Reyner againſt Poell : See Hillary 6 Jacobi fo!. 


0 ſecond deliverance for Copy-hold in Brampton, in the County of 
Huntington; the caſe was, Copy-hold Lands were ſurrendered to 
the uſe of a Woman; and the Heirs of her Body, and the took a Huſ- 
band, the Husband and Wife have Iſſue 2 Sons, and after ſurrenders 
to themſelves for thcir lives, the remainder to the cldeft Son and his 
Wifc in Fcez the Husband and the Wife die, the eldeſt Son dies, the 
youngeſt Son enters, and ſurrenders to the uſe of a ſtranger : And the 
{ole queſtion upon which they relicd ; it the Wite was Tenant in tail, 
or if the had Fee-fimple conditional; and it was argued by Nichols,that 
the Wife was Tenant in tail,and to prove that,he cited 2 Caſes in Lit- 
tleton, where it is expreſly raentioned, who may be Tenant in tall : 
See Sect. 73.79, And who may have a Formedon: Sec in the diſcen- 
der, Sect. 76. And he grounded that upon reaſon, for that, that it can- 
not be denycd . but that Fee-ſfimple might be of Copy-hold accord- 
ing to the Cuſtom, and as well as Fee-limple, as well it may be an 
Eftate tail, for every greater contains his leſs, and he ſaid that this 
is grounded upon the Reaſon of other Caſes, as if the King grant to 
hold Plea in his Court of all Actions in Debt, and other Actions 3 
and then one Action of Debt is given in Caſe where it licth rot at 
the common Law, yet the Grantee may hold Plea of that : But if a 
new Action be framed, which was not in experience at the time of 
the Grant, but is given after by Statute, the Grant ſhall not extend to 
that 3 and tothe Objection, that Copy-hold is fo Tenement within 
the Statute of gifts, &*c. As to that he ſaith, that that ſhall be very 
well intended to be within the Statute as it is uſed : And 4 H.7. 10. 
A man makes agitt in Tail by Deed; the Donee hath an Eftate-tail 


. in the' Deed as well as in the Land , ſo Morgan and Maxels Caſe , 


Commentaries 26. And ſo of Office, Honour, Dignity, and Copy- 
holdralſo 3 and Dyer 2 and 3 Phil. and Mary 114. Gt. It is fourd by 
{pecial Verdi, that Copy-hold Lands have been deviſable by Copy 
in Tail 3 ando it is pleaded, 2 and 3 Eliz, Dyer 192. b. And when 
a leſſer Eſtate is. extraged out of a greater, that ſhall be directed 
and ordered, aceording; to the courſe of the common'Law; and for 
that the Wite ſhall have plaint in Nature of a Cui in vita; And 15 F, 
8. b, title Texement by Copy of Court Roll; it was ſaid for Law 
that Tail may be of Copy-hold, and that Formedoz may well lye 
of that in deſcender, by protcſtation to ſue in nature of a Formedo# 
in Deſcender at the common Law, and good by all the Juſtices tor 
though that Formedoa. in Deſcender was not given but by Statute : | 

| Yet 


Part IT. Reyner ag4i»ſt Poell. 


Yet now.the Writ lieth at the common Law, and ſhall be intended that 
this hath been a Cuftom time out of mind, &c. And the Defendent 
{hall recover by advice of all the Juſtices, and the like matter in 
Eſfex, M. 28. H. 8. And Fitz. affirms, that in the Chamber of the 
Dutchy of Lancaſter aftexrwrds; and allo he faith, that when cu- 
fiom hath created ſuch Inhericances , and that the Land ſhall be de» 
{cendable, then the Lav ſhall dire& the difcent, according to the 
Maxiraes and Rules of the common Law, as incident to every e-+ 
tate deſcendable, avd for that ſhall be Poſſeſs Fratris. of a copy-hold 
Ettate, 4 Coke 22.4. Browns Cale b. And there 28 4. Gravener and 
Tedd, the cutiom of the Mannor ofMleſly, in the County of War- 
wick, that -copy-hold Lands might be granted to any one in. Fee-fim- 
ple: and it was adjudged that a Grans to one and the Heirs of his 
Body, is within the cuſtom, for be that Eſtate-tail, or Fee- ſimple 
conditional, that is within the cufttom : So he may grant for lite or for 
years by the ſame cuſtom 3 for Eſtate in Fee-fimple includes all, and 
it is a Maxime in Law, to him that may do the greater, it cannot be 
but the le(s is lawtul 3 and over he ſaid, that in all Cafes where a man 
was put to his real Action at the common Law, in all theſe Cafes a 
copy-holder may have plaint with proteſtation to proſecute in na» 
ture of the ſame Action; and to the objection, that chere cannot 
be an Eſtatc-tail of copy hold Land, for that, that the Tenant in 
Tail thall hold of him in Reverſion, and ſhall not be Tenant to the 
Lord, to that he ſaid , that this Eftate may be created as well by 
( Cepit extra manus Domini) as by Surrender, and then there is-not 
any Reverſion or Remainder, but it is as if Rent be newly granted in 
Tailz but he faid there may be a Reverion upon an Eſtate-tail, as 
well as upon an Eſtate for life and he did not infift upon the cu- 
ſtom, but upon this groand, that if the cuſtonf warrant the greater 
Eſtate, which is the Fee-fimple, the leſs (hall be included in that. 
And he did not argue, but intended that it would be admitted, that 
diſcent of copy-hold Land ſhall not take away Entry.nor Surrender of 
tat, nor ſhall make diſcontinuance, ſo prayed Judgement and Re- 
turn. Harris the youngeſt Scrjeant argued for the Plaintift, that 
it ſhall be a Fee-fimple conditional, and not an Ettate-tail 3 and he 
ſaid , that the* ſole queſtion was, if the Statute of Weſtminſter 2, 
converted, and changed Fee-{imple conditional of copy-hold into 
an Eſtate-tail, for it be not an Eſtate-tail within this Statute, it (hall 
not be an Eſtate-tail at all, for Littletox {aith, betore the making of 
the ſaid Statute, theſe Eftates were Fee-fimple conditional,and tor 
that cannot be by preſcription z and alſo he faid that copy-hold E- 
ſtate was ſo baſe an Eſtate, that at the common Law a copy-holder 
had no remedy, but only in the Court of the Loxd : But as to Lz#- 
teton who faith, that he may have a Formedoz in Delcender, to _ 
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Reyner againſt Poel. Part-IT: 


he faith, that the Heir which hath Fee-ſimple conditional may have 
it by the common Law; for this was at the common Law, before 
the making of that Statute of Weſtminſter 2, as it appears by 4 Ed. 
2. Formedon 50.10. Ed, 2. Formedon 55. And by Bendlowes in the 
Lord Barkeys Caſe, in the Commentaries 239 b. By Benloſe, where 
it is ſaid by him, that a Formedon in Diſcender was not at thecom- 
mon Law, but in a ſpccial Caſe ; where an Aſſize of Mortdancefter 
would not ſerve the Iſſue 3 that is, if a. man had Ifſue a Son, and his 
Wife died, and after-that he takes another Wite, and Land was given 
to him, and-to his ſecond Wife, 2nd to the Heirs of their two Bo- 
dies begotten, and they have Mother Son, and the. Wite dicd, #nd 
attcr the Father dies, and a ſtrangcr abates, there he ſaith that be- 
tore the Statute , the youngeſt Son could not have an Allize of 
Mortdanceſter, and tor that he ſhall have a Formedon in Deſccnder; 
which was no other but a Writ toundcd upon his Caſe : Sce 16 cf 
Ed. 2, Fermedon 55. And for that when Littleton ſpcaks of an Eftate- 
tail of copy-hold, that ought to be undertiood of-.Fee- tail, which 
may bc Fee-limplc conditional; and fo Littleton may be reconciled, 
and will well agree with himſelt3 alſo it ſcems that Copy-hold is 
out ot-the intent and meaning of the Statute of Weitminiter 2. For at 
the common Law in ancient times, this was baſe Ettate, and- not 
more in Reputation than Villainage 3 and alfo it ſuch an Eſtate then 
might be created of that which ſhall be perpetua], and no means to 
bar it; for Surrender of that doth not make any diſcontinuance , 
and Recovery was not known, till 12 E&, 4. and he faith, that in 
ancient-time the name of Copy-holder was not well known,for in an- 
cient times they were called Tenants in Villainage,and Tenants by co- 
Py is but a new term : See Fitzherberts Natura Brevinm,12.b, and the 
old Tenurcs fol. 2. afd Brafion, lib; 2, cherter 8, In gitts made to 
ſervants calleth them Villains and Sokemen 3 and in the old Tenures 
it is ſaid that the Lords may expel then 3 and upon this he interred, 
that if-it be ſo baſe a Tenure, though it-be of Lands and Tencments, 
yet they (hall not be intended to be within the intent of the iakers 
ot the Statute of Weftminijter 2, And alſo by a ſecond rcafon, that is, 
that it was not the intent of the makers of the Statute . that this 
{ſhould extend toany Lands, but only-to thoſe which arc trec Lands, 
for the parties are called Donees and Feoffees, and the will ot the 
Giver ſhall be obſerved , according to. the form in the Charter of 
his gitt manifcltly cxpreſſed, by which it appears that it ought to 
be of fuch Land, of which a gitt may be made, and allo the Statute 
provides that if the Donee levy a Fine (that in right it ſhould be no- 
thing) by which alſo it appears as to himit ſecmcd, that it oug!it to 
be of ſuch Land, of which a Fine may be levied. And allo for a third 
waſon, which was..the great Inconvenience, which would enſue ups 
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Part IT. Wallop againſt the Biſhop of Exeter. 
on it, for then the Donee hath no means to diſpoſe of that, nor give 
that for the advancement of his Wife nor her Iſſues, and alio the 
Lord ſhall loſe his Seigniory, for the Donee ſhall hold of tim in Re- 
verſion, and not of the Lord and it is reſolved in Fleydens Caiz, 
3 Coke 8. 4. that whcn an Act of Parliament . alters the Service , 
Tenure, Intercſt of the Land, or other thing in prejudice of the Lord, 
or of- the cuſtom of the Mannor, or in prejudice vi the Tenazt , 
there the general words of {uch Ad ſhall not extend to Copy-hotdcrs: 


See the opinion of Manwaod chick Baron there, and he agreed , that. 


admitting it thall be an Etiate-tail, that then Surrender ſhall net make 
diſcontinuance, and {o he concluded and praycd Judgcment for the 
PlaintifF- his Clyent : See Hill ard Opchars Caſe , which was ad» 
judged in the Kings Bench, and the principal Caſe was ajourned uns 
til the tirſt Satzrday of thenext Term ; See Hillari 7 Facobi in this 
Book in Replevix, the Plaintiff was non-ſnitcd between the {ame par- 
tics: Sec allo Paſch g Facobi 149, 


Hillary 1610. 8 Jacobi ix the Common Bench. 
Wallop againſt the Bifbop of Excter and Murray Clerk, 


N a Suare impedit, the Caſe was, Door Playford being Clap- 
lain of the King, acccpted a Benetice of preſentation of a com- 
mon peiſon; and after he accepted another of prelentation of the. 
King, without any diipcnfation, both being above the value of ciglit 
pound per axnum, if the tirtt Benchce was void by the Statute of 


21 H, S, chapter 13. or not, was the queliion ; for 1 that were. 


void by the acceptance of the ſecond PBenetice without diſpenſation 3 
then this remains a long time void. fo that the Kivg was intitulcd. 
to preſent by Laps, ard preſented the Plaintiff, the Stature of 21 H. 
8. provides, that he. which is Chaplain to an Earl, Biſhop, ©c. may 
purciaſc licenſe or diſpenſation to reccive , have and keep two Bene- 
fices wit!1 cure, provided that it (hall be Jawiul to the Kings Chap- 
lains, to whom it ſhall plcaſe the King, to-give any Beneticcs Or Pros 
motions Spiritual, to what number ſoever it be, to acccpt and reccive 
the ſame without incurring the danger, penalty and tortciture, in this. 
Sratute compriſed, upon which the gueition was, if by this Jali Pro- 
viio, Chaplain of the King having a Benehice with Cure above the 
value of cight pound per annum,ot the prejentation of acommon Pcr= 
{on, might accept another Benct:ce with Cure over the value of cighs 
pound alſo of the pre{cntation of the King withour dilpcnlation, the 


words of. the. Statute, by which the. firſt Church is mad void arcs - 
aud... 


+5 


Treſham againſt Lamb. Part II. 


and be it enacted, that if any Parſon or Parſons having one Bene- 
tice with cure of Souls , being of the yearly value of cight pound 
or above, accept and take any other with cure of Souls, and be in- 
ſtituted and inducted in poſſe(hon of the ſame , that then and im- 
mediately after ſuch poſſethon had thereof , the firſt Benetice ſhall 
be adjudged inthe Law to be void ; Sce Hokand's Caſe, 4 Coke 75.4, 
This Caſe was not argued, but the point only opened by Dodridge Scr- 
jeant of the King for the Planitiff, and day given tor the argument of 
rat till che next Term, 


Hillary 8 Jacobi 1610 in the Common Bench, 


Treſham agair/t Lamb. 


Ewes Treſham was Plaintiff in waſte againſt Foh# Lamb, the Plain- 
tiff ſuppoſed the Detendent had made walte in ſowing and plow- 
ing ancient Meadow, the which he had Jet the Detendent tor years 
in Reſton in the County of Northampton, ayd fowed it with Woad, 
and prayed Eſtrcpement upon the Statute of Gloxcejter, chapter 13: 
And upon examination it appears, that the Lands Jet was Paſture and 
Meadow, the Paliurc was Ridge and Furrow, but had been mowcd 
and uſed for Meadow tor diverſe years, and that the Detendent 
plowed and ſowcd that with Woad 3 but this which had been anci- 
ent Meadow, he uſcd that as Mcadow, and did not convert that to 
Arable Land 3 but the Judges would not grant any Ettrepement to 
the Paſture, for that it was Ridge and Furrow, and it was no an- 
cient Meadow, although that had been mowed time out of mind, 
&*c, But to the ancicnt Mcadow they granted a Writ of Eitrepe- 
ment 3 but Fojter ſeemed to be of another - opinion , for that, that 
it was to ſow Woad, for that, that it is againlt common Right, and 
the fumcand ſmell of that is offenftive and inteciousy but it it had 
bcen to {ow Corn, he agreed as above; and for the executing the 
Writ of Efirepement, they all agreed that the Sheriff ought to take, 
it need be, tne power of the Country againſt thoſe which made the 
Walte (hanging the Action) and may commit them, it they will 
not obcy him, tor the words of the Statute are, that you ſhall cauſe 
to keep, which fhall be intcnded, in fafcty.* But it Leſſee tor years 
trench or drain, that is no Waſte, as it was now ot late times .ad- 
judged, where it the Leſſee takes any of the rcaſonable Boots that 
the Law allows, that it (hall be no Waſte, no Eſtrepement (hall be 
granted : Sce Fitzherberts Natura Brevium, 59, m, 
It a man deviſe Land to his Executors tor years, this is Aſſcts R 
DUL 


_ 


Part IT. James 4g47n5? Read. 47 


but if he deviſe that his Executors-ſhall (ell his Lands, or deviſe E 
his Lands to his Exccutors to be ſold : this ſhall be no Aﬀets until 
the Lands are ſold, and the Money tor which the Land ſhall be fold 
{hallbe Aſſets. 
A Record of Nift prizs, in an Action of Debt upon an Obligati- 
on, with condition to pay ſuch a ſum of Money at ſuch a Featt next 
after the date of the Obligation, and the day of the date of the Q- 
bligation was omitted in the Record of the Nift prizes, fo that it doth 
not appear which ſhall be the next Feaſt, at which the Moncy ought 
to be paid ziter the date, and by all the Juſtices, that was no pertect 
Iſſue 3 and tor that the Juitices of Nift prize have n6 power to pro- 
cecd upon it, and for that it ſhall not be amcnded , otherwilc it it 
had bcen a good Iflue, though that another thing had been milta- 
ken: See Dyer 9g Eliz, 260. 24. And ce before the ſame Term 
here. 
The King pardoned a man attaint, for giving a falſe Verdi, yet Zoe , 


he thallnot be at another time impannelled upon any Jury tor _ 
that the puniſhment were pardoned, yet the Guilt remains, 22G). 
b "4 b4; 34+ 


Hillary 1610. & Jacobi, iz the Common Bench. 
ames againſt Read, 


HE Cafe was, the King was ſciſed of a Mannor, where there 

were diverſe Copy-holders tor lite, and was alſo ſcifed of cight 
Acres of Land in anothcr Mannor, in which the Copy-holders have 
uſed time out of mind, &c. to have Common, and after the King 
grants the Mannor to one, and the eight Acrcs to another; and a 
Copy-holder puts in his Bcatts into the cight Acrcs of Land, and in 
Frcipaſs brought again{t him by the Patentee of the eight Acres, he 
preſcribes that the Lord of a Mannor, ard all thoſe whoſe Eitate he 
hath in the Mannor have uſed time out of mind, &mc, tor therm= 
{clvcs and their Copy holders to have Common in the ſaid cighnt A- 
crcs of Land : And further pleaded, that he was Copy- -holder for 
his lite by Grant, aftgr the ſaid Unity ot Poſſcthon in the King, and 
{o demanded Judgement it Action, againſt which the ſaid Linity OL 
Poſſethon was pleaded, upon which the Defendent demurrs , and 
all the Juſtices ſcemed that though that preſcription Was plc caded 
that the Common was cxtin&; but it fcems alfo to rhem that by 
ſpecial pleading he might have been helped, and fave his Cummon, 
for this was Common Appendent : Sce 4 Coke, Tirringhan:s Caiz 


37: 6. 
Hillary 


Part IT.. 


Hillary 8 Jacobi, 1610, in the Kings Bench. 
Cartwright againſs Gilbert. 


Dcbt upon an Obligation with Condition to be and perform an 
8 Arbitrement to be made, the Arbitrators award, that the Defen» 
dent ſhould make Submiſſion, and ſhould acknowledge himlſclf ſore 
ry for all tranſgrcfhons and words, at or before the next Court to be 
hcld in the Mannor ot P. And for the not pertormance of that A- 
ward, the Plaritiff brought this Suit, and the Detcndent in Barr of 
this, pleads that at the ſaid next Court, he went to the Court to make 
his ſubmitiion, and to acknowledge himifelt gricved according to the 
Award, and was there ready to have performed it ; but turther he 
{aith, that the Plaintiff was not there to accept of it, upon which the 
Plaintiff demurrcd ; and it- ſeems to Coke and Foſter, that the De- 
fendent hath done as much as was to be done of his part and for 
that, that the Plaintiff was not there ready to accept 3 the Defens 
dent was diſcharged, for this ſubmiſtion is perſonal, and to the in- 
tent to make them friends, and for that, both the parties ought to 
be preſent, But Walmeſley and Warburton (cemed, that it might 
have been very well made in the abſence of the Plaintiff, as well 
as a man may ſubmit himſclt to an Arbitrement of a man which 
is abſent, for this is only to be made to the intent to ſhew himſelf 
forrowtul for the Treſpaſſcs and words, which he hath made and 
{pokcn, and it was not argued, but adjourned till the next Term , 
and the Juſtices moved the parties to make an end of that, for that 
it was a trifling Suit. 


Hillary 8 Jacobi 161 oO. in the Common Bench. 


Sir Edward Aſhfe1ild. 


Ld 


IR Edward Aſfeild was bound in an Obligation by the name of 

i) Sir Edmund, and ſubſcribed that with the name of Edward, and 
in Dcbt brought upon that, he pleads (it is not his Decd) and it 
({cems to all the Juſtices, that he might well plead that, for it appears 
to them that he is not named Edmwurd, and the original againii him, 
was, command Edward, otherwiſe Edmund; and this was not good, 
for a man cannot have two Chriſtian names, and if Judgement were 
givcn againſt him by the name of Edmund, and the Sheriff arreſt _ 
y 


Part I. Styles againſt Baxter. 
by Gapias, that falſe impriſonment lies againſt him : But if he have 
a name given to him, when he'was; chriſtencdy and another when he 
was contirmed, he ſhall be called and known by the name given un- 
to him, at the time of his confirmation, and not by the firſt: See 11 


R, 2, Grants 9 E4.3.4.12. R, 2, Feoffments 58. Sce Perkins fol. $.b. 
9. @, Grants, 10 Eliz, Dyer 279, 4. 


Hillary 8 Jacobi 1610. in the Common Bench. 
Styles againſt Baxter. 


Qi brought an Action upon the Caſe again Baxter for calling 
him perjured man, the Defendent juſtified that he was pcrjured 
in ſuch a Court, in ſuch a Depoſition, and ſo pleaded that ccrtain- 
ly , and it was found for the Defendent at the Niſt pris, and 
Judgement was given accordingly, and the Defendent afterwards 
publiſhed the fame words of the Plaintiff, upon which he brought 
a new Action for the new publication, in which the Deftendent plead- 
ed in Barr the firſt Judgement, upon which the Plaintiff demurred, 
and it was adjudged without any contradiction, that it was a good 
Barr. 


Hillary 8 Jacobi 1610. i# the Common Bench. 
Andrew agaizſt Ledſam in the Star- Chamber. 


8 Hp a exhibited his Bill in the Star-chamber againft Ledſam , 
the matter: Andrew being, a rich Uſurer, delivered to Led- 
ſam bcing a Sc::-.ner, one thouſand pound to be employed forh im 
for Intercſt , that is, for ten pound tor the uſe of every hundred 
pound for every year., Ledſam being a Prodigal man, as it ſeems, 
ſpent the Money, and delivered to Azdrew diverſe feveral Obliga- 
tions, every of them containing three ſeveral perſons;' well' known 
to be ſufficient , bcing ſome ot them. Knights , others Gentlemen 
and Eſquires of great Eſtates., and the other good Citizens withe 
out exceptions, were bound to Andrew in two hundred pound for 
the payment of one hundred fixty pound to Ardrew, at a day to 
come within fix Months then next coming, as Andrew had uſed be- 
tore to lend his Money, and dclivercd the Obligations with Seals un- 
to them, and the names of the partics mentioned to be bound by 
that ſubſcribed, and his own name allo ſubſcribed as witnelhing the 
ſcaling and delivery of them, as a publick Notary, as the good and 
lawful Obligations of the Partics which -were mentioned in them, 
where indeed the parties mentioned in them, had not any notice of 
any 


Burdet againſt Pix, | Part II: 
any of them: But Ledſam had forged and counterfeited them, as he 
hath confeſſed upon his Examination, upon Interrogatories admi-. 
niſixcd by the Plaintiff in this Court, and at the hearing of the cauſe 
and ſentence of that, it was moved, if Ledſam-ſhall loſe both his Ears 
or but one, for if it be but one forgery, then by the Statute of 5 El:z. 
admitting that the Bill is grounded upon this Statute, he (ſhall loſe 
an Ear, and pay the double damages and coſt to the party grieved : 
And alſo if Andrew, being but the Obligee, and not any of the pars 
ties, in whoſe names the Obligations were forged, it he be ſuch a 
party grieved, which ſhall have double coſts and damages, and theſe 
doubts were reſolved by Coke chief Juſtice of the Common Bench, 
where they were moved; and Flemming chict Juſtice of the Kings 
Bench, that Ledfam ſhould loſe but one Ear, for that ſhall be taken 
as one forgery, for that it was made at one time, and alſo that 4- 
drew was the party grieved within the Statute 3 but Coke ſaid that 
the Bill was general, that is againſt the Laws and Statutes of the 
Realm, and not preciſely upon the Statute of 5 Eliz. For he faid, 
that when a Bill is founded upon an Ad of Parliament, that this ought 
tocontain all the branches which are mentioned in the Ack, the which 
wants in this Bill, but infomuch, that it was adjudged in Parlia- 
ment. what puniſhment ſuch Offenders ſhall have, they inflicted the 
ſame puniſhment which is appointed by the Statute, and added to 
that, that he ſhould be impriſoned till he found good Sureties for his 
good behaviour, and alſo that he ſhall be brought to every one of 
the Kings Courts at Weſtminſter with great Papers in his Hat, con- 
taining his offence in Capital Letters, but the Lord Chancellor 
expounded the double damages in ſuch manner 3 that is , that 
_ ſhall not be intended double intereſt, but only the principal 
Debt. 

Note, that if Execution be directed to a Sheriff, to arreſt, any 
man, or to make Execution within a Liberty : And the Sheriff di- 
rect his Warrant to a Bailiff of the Liberty, for to make Execu- 
tion of the. Proceſs, which makes it, and after is a Fugitive , and 
not able to anſwer for that, the Lord of the Franchiſe ſhall an- 
{wer for that, and ſhall be liable to anſwer for. his Bailiff, by all 
the Juſtices, . 


Burdet againſt Pix. 


F Dcbt upon a ſingle Bill by Bardet againſt John: Pix, as admi- 
nitrator of Freewen, the Caſe was this3 that is, Freewen was 
bound. in an Obligation of thirty four pound to Brrdet. the Plain- 

| tt, 


Part1l. Bone 4g4inft Stretton. 


tiff, and was alſo bound to one William Pix in $0 1, Freewen dicd 
Inteſtate, and the Letters of Adminiſtration of his Goods were com» 
mitted after his Death, to the fajd John Pix, the Defendent 3 and 
the ſaid William Pix alſo made the ſaid John Pix the Defendent 
his Executor and died, and the Defendent in this Action pleads, that 
the ſaid Freewen was indebted to the ſaid William Pix, and that he 


was his Executor, and that he had Goods of the ſaid Freewens, ſuf« 


ficient to ſatisfie the ſaid Debt, the which he retained for the fatif(- 
faction of that, and that over that, he hath not of his to ſatishe 
him 3 upon which the Plaintiff Pemurred, for that , that the De- 
fendent doth not plead, that he hath made his eleGtion to retain the 
ſaid Goods, for the fſatisfaftion of his own faid Debt before the A- 
&ion brought, and by all the Juſtices, he ought to make his cleti- 
on before the bringing of the Action, otherwiſe he ſhall be charged 
with the other Debt : See Woodward and Darcyes Cale, Commen- 
tarics 184. 4, and 4 Coke 30. Coulters Caſe. 


Hillary 8 Jacobi 1610. i» the Common Bench. 


Bone ag4inſt Stretton. 


He Caſe was this: A man ſciſed of two Acres of Land, makes 

a Leaſe for*years of one Acre to one, and another Leaſe for 
years of the other Acre to anotherz and then he enters and makes 
a Feoffment, and ſeveral Liveries upon the ſeveral Acres, and one 
of the Leffſees being preſent , doth not aſſent to the ſaid Livery, 
and the uſe of the {aid Feoffment, was to the uſe of his laſt Will, 
and then he declares his laſt Will; and by that recites the ſaid 
Feoffment, and then declares the uſe of that to be to the uſe of him» 
{elf for life, the remainder over to a ſtranger, and after the Te- 
nant for years which did not aſſent to the Livery , grants his E- 
ſtate to the Feoffee, and the Feoffee dies; and Nichols Serjeant 
moved firſt : That this enures as a Grant of Reverſion, and that 
the Grant of the particular Tenant enures, firſt as an Attornment, 
and then as a Surrender of his Eſtate, as if it had been an expreſs 
Surrender, and all the Juſtices agreed , that this doth not enure 
to make Attornment and Surrender , as expreſs Surrender will , 
for an expreſs Surrender admits the Reverſion, to be in the Grantee 
to whom the Surrender is made : But in this Caſe betore Attare- 
ment the Grantee hath nothing, and after Attornment the particu- 
lar Eſtate being granted, it ſhall be drown'd in the Reverfion, Harris 


Serjeant, the words of the Devile are, that his Feoffees, and all other 
H 2 Perſons 


$1 


Repleyin. 


Gargrave: againit Gargrave. Part IT: 


Perſons which after . his Death. ſhall be ſeiſed, ſhall be ſeifed to the 
ſame uſes before declared, and ot one Acre he hath not any -Feoffees, 
for of that the- Feoftment+ was void , and yet it was agreed that 
the Deviſe was good as Lyngies Caſe was in 35 H. 8. cited by An- 
derſon, in Welden and Elkintons Caſe, Commentaries 523 b, And 
he argued, that though, that when a conveyance may enure in ſe- 
veral courſes, yet it cannot enure'for part in one courſe, and part 
in another courſez and for that this Deviſe enures as a Deviſe of 
Land for one Acre, and Declaration of the uſe of the Feoffment for 
another Acre; tor .it is agreed in Sjr Rowland Haywards Caſe, 2 Coke 
35.4. 6 Coke 18. a, Sir Edward Cleeres Cafe, and alfo in this Caſe 
the Dceviſor hath made exprcls Declaration, that the Land thall paſs 
by the Feoitment, and that the, Will thail be but a Declaration of 
the uſe of the Feofftinent,, and tor. that nothing ſhall paſs by the 
Deviſe, with which the Juljices icemed to- accord, and cited a Caſe 
to bc adjudgcd in the Kings Bench, 40 Ez. where the Father gives 
and grants Lauds to his Son and his Heirs with warranty, arid makes 
a Letitcr of Attorncy within the Deed to make Livery, and adjudged, 
that thavi(hall- not. coure as a Covcnant torraiſe a ule, tor that, that 
it appears by the Letter of Attorney, that his intent was, that that 
{ſhould cnure as a Feottment, and not as any other manner of con» 
vcyance : Sce 14 Eliz, Dyer 3t1. 83, Malter Cromwells Calc, and 
ſo it was adjudged arcordiagly. 


Hillary 8 Jacobi 1610. 7n the Common Bench, 
Gargrave ag4inſt Gargrave. 


£theriae Gargrave, was Plaintift. in a Replevia-againſi Sir Rich »- 
. ard Gargrave Knight, and the Cale was this : The Father of 
Sir Richard Gargrave was fciſed of divers Tcnements call.d Lyn- 


cel- Hall in Lyngel Hall, and of a Moor called Kingſley Moor in ano- 


DP 


her Town, and the Tenants of the ſaid Fathcr. of Sir kichard , 
Jiavc uſed to have Common in the ſaid Moor, and the laid Fa- 
cr { being of (that ſeiſed, demiſed the ſaid. Tencments to tie faid. 


hy  —_ 


| Katherine Gargrave for her Joynture, by thcſe words, by the name 


of; Hingel-Hall and certain Land, Meadow , and Paliure is ccr- 
tainty,z and with all Lands, Tencments, and Hercditamci:ts to 
that bclonging 3 or with that oecupicd and enzoycd, now or late. 
in the Tenure of one Nevilz and New was Tcnant-of the {aid 
Prearifles , and hal Common jn_ Kingſley Moor, upon; Waich the 
quetijon was 3 if the, {gid Karperine by this Pemils: ſhallbave Come. 
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Part IT. Gargrave againſt Gargrave. 


mon in the ſaid Moor or not. And Hrttoy Serjeant argued”, 

that the ſaid Katherine ſhall have Common in the faid Moor 3 
for he ſaid , that the ſaid Demiſe ſhall be expounded , according 
to the intent of the partics, as it is agreed in Hill and Granges Caſe, 
Commentaries 270. b, Where a man makes-a Leaſe for years of 
a Houle , and all the Lands to that be long?ng 3 and though it 1s 
tiere agreed , that Land cannot he Appurtenant to a Houle , Fe 
this word Appurtenant , ſhall be taken in the cffe& and ſence of 
uſually occupied with the Meſſuage or lyiny to the Houle, by 
which it appears that the words are transferrcd from the proper 
tignification to another, to fſatishe the jntcnt of the parties . tor 
it is the Office of the Judzes, co take and expound the words which 
the common pcople ule, to exprels their intent according to their. 
intent; and tor that (hall be taken not according, to the very defni- 
tion, infomuch , that it doth not ſtand with the matter , bur in 
(ſuch manner as the party uſed them : And for that this Grant ſhall 
amount to a new Grant of Cominon in the {aid Moor; foras it {:cns 
Common or Fecding tor Caticl miay be granted, and pats by the 
name of Tcnements and Hercditaments, or at leatt (hai be included 
and compriſed within the words, Tenements and Hereditaments , 
and fo ſhall be conttrued as a ting occupicd and enjoyed with the 
faid Mcſſuages : Sce Hen. Finches Calc 3 39 Coke. And It was 2'L cx- 
preſs Endorſment upon the Demite, that the faid Katherixe thould 
not have Common in the {aid Moor, but it was agreed by all, 
that this was vain and idlc, and nothing worth; but ic urgcd that 
this ſhall have a favourable conſt rucion , tor that is was for Toyn= 
ture, which ſhall have as favourable con firution as Dower : z and fo 
he praycd Judgement for the Plaintitt: And of the other part A> 
chols Scrjcant argucd, that tnis ſhall not amount to a new Grart, 
for he faid that they arc not apt words to rcceive ſuch confiruction, 
for he ſaid that this is no Tcncment or Hereditaiment, no Common, 
but only a Feeding for the Cattcl ot- the Leſſee, in the Waſte of the. 
Leſſor 3; Sce 20 Ed. 2, Fitzherbert, admeaturcincent, and it cannot 
pals as a thing uſcd with the faid Houle, for tliat was not in Efſe at 
the®timc of the Grant; aid there is not any apt. word to make a 
Grant : And hecitcd a Judgemicnt in Action of Waſte, between Ar- 
den and Darcy, wiicre Arden was ſciſcd of the Mannor of Cxrb a!, 
and. alſo of Parkbal/, and makes a conveyance of the Mannor ot 
Curbal to Sol uſcs; and at. this time parcel of tne Mannor of 


Curbal, was occupica with Parkyzl as parcel of that, and atter niade 


anothcr conveyance of all his Lands in Ezgl:ad, except the Mar -- 


nor of Curbal: And adjudg ><d that the Park which is uſed with Park b. 


ball (hall not be within tic exception ; Coke ſaith, that it was only: 


Fecding, and not Hc<reditament 5, for the lohcritance ot both wes 1 
tho 
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Replevin. 


Cargrave: againit Gargrave. Part II; 


Perſons which after | his Death: ſhall be ſeiſed, ſhall be ſeiſed to the 
ſame uſes before declared, and oft one Acre he hath not any -Feoffees, 
for of that the- Feoffment: was void , and yet it was agreed that 
the Deviſe was good as Lyngies Cale was in 35 H. 8. cited by An- 
derſon, in Welden and Elkintous Caſe, Commentaries 523 b, And 
he argued, that though, that when a conveyance may enure in ſe- 
veral courſes, yet it cannot enure'for part in one courſe, and part 
in another courſez and for that this Deviſe enures as a Deviſe of 
Land for one Acre, and Declaration of the uſe of the Feoffment for 
another Acre; tor it is agreed in D Rowland Haywards Caſe, 2 Coke 
35.4. 6 Coke 18. a, Sir Edward Cleeres Caſe, and alſo in this Caſe 
the Deviſor hath made exprcls Declaration, that the Land ſhall paſs 
by the Feoitment, and that the, Will thail be but a Declaration of 
the uſe of the Feoffent, and for. that nothing ſhall paſs by the 
Deviſe, with which the Juljices {cemed to- accord, and citcd a Caſe 
to bc adjudged in the Kings Bench, 40 El:z, where the Father gives 
and grants Lands to his Son and his Heirs with warranty, ard niakes 
a Leitcr of Attorney within the Deed to make Livery, and aqhudged, 
that thari{hall- not, coure as a Covcnant torraiſe a ule, tor that, that 
it appears by the Letter of Attorncy, that his intent was, that that 
{ſhould enure as a Feottment, and not as any other manner of .con» 
veyance : Sce 14 Eliz. Dyer 31. 83. Matter Cromwells Caſe, and 
{o it was adjudged arcurdingly. 


Hillary 8 Jacobi 1610. in the Common Bench, 
Gargrave againſt Gargrave. 


154 &theriae Gargrave, was Plaintifl. in a Replevia-againfi Sir Rich »- 
. ard Gargrave Knight, and the Caſe was this : The Father of 
Sir Richard Gargrave was ſcilſed of divers Tcnements called Lyn- 
cel-Hall in Lyngel Hall, and of a Moor callcd Kingſley Moor in ano- 
ther Town, ard the Tenants of the faid Fathcr. of Sir k:chard , 
have uſed to have Common in the ſaid Moor, and the laid Fa- 
ther { being of (that ſeiſed, dcmiſed the ſaid . Tencments to tie faid. 
Katherize Gargrave for her Joyntare, by thele words, by thc name 
ot Ii:gel-Hall, and certain Land, Meadow , and Paliure iu ccr- 
tainty,z and with all Lands, Tencments, and Hereditamiciits to 


that bclonging 3 or with that occupicd and enjoyed, now or late. 


in tze Tenure of one Nevilz, and New was Tcnant.of. the {aid 
Preavifſes , and had Common jn Kingſley Moor, upon; Which the 
uct ion was 3 If the {aid Katperine by this Pemitz; ſhall have Come- 
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Part IT. Gargrave againſt Gargrave. 


mon in the ſaid Moor or not, And Hrttoy Serjeant argued”, 
that the ſaid Katherine ſhall have Common in the (aid Moor 
for he ſaid , that the ſaid Demiſe ſhall be expounded , according 
to the intent of the partics, as it is agreed in Hil and Granges Caſe, 
Commentaries 270, b, Where a man makes a Leaſe? for years of 
a Houle, and all the Lands to that belonging ; and though it is 
there agreed, that Land cannot he Appurtenant to a Houle, yet 
this word Appurtenant , ſhall be taken in the cffe& and ſence of 
uſually occupied with the Meſſuage or lying to the Houſe, by 
which it appcars that the words are transferrcd from the proper 
lignification to anotner, to fatishe the intcnt of the parties . t& 

it is the Office of the Judges, to take and expound the words which 
the common pcople ulc, to exprels their intent according to their: 
intent; and tor that thall be taken not according to the very defini- 
tion, inſfomuch , that it doth nut ftand with the matter , but in 
ſuch manner as the party uſcd thim : And for that this Grant (14! 
amount to a new Grant of Cominon in the ſaid Moor tor as it ſ:cns 
Common or Fecding tor Caticl nay be granted, and paſs by the 
name of Tenements and Herceditaments, or at leait (hall be included 
and compriſed within the words, Tenemcnts and Hercditaments , 
and fo ſhall be conitrued as a tiung occupicd and enjoyed with the 
ſaid Mcſſuages : Sce Hen. Fizches Calc 39 Coke. And It was at ex- 
preſs Endorlment upon the Demiſe, that the faid Katheraxe thould 
not have Common in the faid Moor, but it was agrced by all, 
that this was vain and idle, and nothing worth; but ic uwgcd that 
this ſhall have a favourable conſtruction, tor that is was for Toyne 
ture, which ſhall have as favourable contiruction as Dower 3 and fo 
he praycd Judgement for the Plaintitt; And of the other part A+ 
chols Scrjcant argucd, that tnis ſhall not amount to a new Grart, 
for he faid that they arc not apt words to receive ſuch confiruction, 
for he faid that this 1s no Tencment or Hereditament, no Common, 
but only a Feeding for the Cattcl of- the Leflee, in the Wale of the. 
Leſſor : Sce 20 Ed. 2. Fitzherbert, admealureincnt, and it canr:ot 
pals as a thing, uſcd with the faid Houte, for tizat was not in Effe at 
the®timec of the Grant; aid there is not any apt. word to make a 
Grant ; Aud he citcd a Judgement in Action of Waſte, between Ar- 
den and Darcy, where Arden was fcifcd of the Mannor of Cxrba!, 
and. alſo of Parkball, and makes a conveyance of the Mannor ot 
Curbal to divers uſcsz and at. this time parcel of tne Mannor of 


Curbal, was occupicd with Parkyzl as parcel of that, and attcr niade 
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another conveyance of all his Lands in Exgl:ad, except the Mar -- 


nor of Curb]: And adjudged that the Park which is uled wiih Park- 


ball (hall not be within the exception; Coke ſaith, that it was only: 


Fecding, and not Hereditament z tor the Lloheritance of both wes i 
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Canning ag4iz5# Newman. Part IT. 


the Leſſor; but if it be granted of Feeding, it (hall be intended 
the ſame like Feeding, that the Tenant hath; as it the King grant 
ſach Liberties as the City of Loxdon hath, and that ſhall be good, 


and (ſo it was adjourned. 


Hillary 8 Jacobi 1610. in the Common Bench. 
Canning ageirſ# DoFor Newman, 


N an. Information upon the Statute of 21 H.8. chapter x3. Of 
non-relidency, it was found by ſpecial Verdict, that Doctor New- 
#141 was Incumbent, inveſted in the Rectory of Stapleburſt in the 
County of Kent, and that he was alfo ſeiſed of a Houſe in Staple- 
burtt aforeſaid 3 ſituate within twenty yards of the Rectory, and that 
the Manſion Houſe of the ſaid Rectory was in good: repair, and that 
Doctor Newman held that in his hands and occupation with his own 
proper goods, and did not let it to any other, and that he inhabited in 
the ſaid Mecſſuage, and not in the Parſonagez the Statute of 21 H.8, 
chapter 13. provides, that every Parſon promoted to any Parfonage , 
ſhall be perſonally reſident, and abiding, in, at, and upon the ſaid Bene- 
ficez and in Caſe any ſuch ſpiritual Parſon keep not reſidence at his 
Benefice, as aforeſaid, but abſent himſelf wilfully by the ſpace of a 
month together or two months, to be accounted at ſeveral times, in 
any one year, and makes his reſidence, and abiding in any other places 
by ſach time, that then he ſhall forfeit for every ſuch default ten 
pounds, the one half to the King, and the other half to the Informer 3 
and if the {aid Doctor Newman was not relident, and incurred the 
penalty of this Statute was the queſtion, and it was argued by 
Hanghtor., that he had incurred the penalty of the Statute, and was 
non: refident within the intent, and he argued that ro ſome intent 
all the Pariſh may be ſaid the Benefice of the Parſon, for that, that 
he hath benefit out of it, and he is called Parſon of ſuch a Town or 
Pariſh 3 but this is not the Benchce that the Statatre intends, upon 
which he ought to be reſident, as in the 29 Allize 55. It a Corrody 
be granted out of an Abby, it ſhall not be intended out of the feat 
of the Abby, out of the Book of 29 Aflize $8. where it is ſaid , 
that if a Rent be granted ont of a Priory, that all the Poſſeihions of 
the Priory are charged ; as to that he faith, it was but (it was ſaid) 
and not Judgement, and alſo the ſaid Books may be well reconciled, 
for it is more proper that the Seat of the Abby ſhall be charged 
with the Corrody, and the Poſſetlions of the Priory with the Rent, 
and alfo he ſaid, there were ſeven cauſes of making of the ſaid Statute, 
whereof but two are to our purpoſe, the firſt is Hoſpitality, ſecond 
rclick 
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Part IT. Crogat ag4ini# Morris. 


relicf of the Poor, and theſe are to be done in the Parſonage houſe, for 
this is the free Alms of the Church,and: ſo it was adjudged, 34. of Eliz. 
in the Kings Bench, Broom and Hudſon, and in this Court alſo in 
the 40 of Eliz. in the Kings Bench betwixt Butler and Goodall 
Coke 21. b. that he ought to be Relident upon the Parſonage 
houſe,and not other where,and he allowed and agrced, that impriſon- 
ment without deceit, and ſickneſs are good excuſes, but fo it ſhall not 
be a prejudice, for the Parfonage houlc is in good repair : And fo con= 
cluded that Judgement ſhall be given for the Plaintiff; Ard for the De« 
fendent, Barker Serjeant argued, that it appears by the ſpecial Verdict, 
that Doctor Newman held the Parſonage houſe in his own hands and 
occupation, and did not let it, upon which he gathered that his fervants 
were Reſident upon it; and to the expolition ot the Statz!e,he ſaith,that 
it appears by Heydons Caſe, 3. Coke 7. 4. That the better means to cx- 
pound S?atwtes, is-to conſider the mifchict which was at the coim- 
mon Law before the making of that, and when it is intended to be 
reformed by that, and this appears by the Preamble of the Statute, 
alſo he faith, that before the Council of Laterax a man might pay 
his Tithes to whom he would, but by the ſame Council all the Pariſh 
is made the Benefice of the Parſon, for he receives beneht by that, 
and yet he faid, that before the ſaid Statute, every {piritual man was 
bound and compellable by the Ecclefiaftical Law to be Reſident; yet 
it he were in the Kings Service, or any Officer of the Chancery, he 
ſhould be excuſed, as it appears in the Regilter, fol. 51. 6. Though 
that he were Dean ,- the which Office meerly requires his perſonal 
Reſidence, as it is there ſaid, and alſo he faith, that the Cafe between 
Batley and Goodal , was that the Parfon demiſed all the Parſonage 
houſe but only one Chamber, and was not Reſident in that, but in a 
Copy-hold within the Town, and ſo prayed Judgement for the De- 
fendent: This Caſe was compounded by the Lord Coke, but he in- 
tended this was no Reſidence within the Statzte, for this was not his 
Benefice, but the Tenants. part of that, as he faith hath been adjudged 
in the Exchequer, 


Hillary 8 Jacobi 1610-i# the Common Bench. 


Crogat againſt Morris. 


HE Caſe was; A. Commoner brought an Action upon the Caſe 
againſt a ſtranger, for that his Beaſts came in and fed upon the 
Common, and by Coke, Walmſley , and Warburton it lieth very welt, 
Fofter to the contrary, for then every Commoner may have the ſame 
Action, and then it would be infinite, 
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Part IT. 


Hillary 1610, 8 Jacobi, 7 the Common Bench. 
Piat acainft the Lady Saint John,Poſtea, 269. 


GEE for thc beginning of this in Michaelmas Term laſt, and that Caſe 

was argued again by Hatton Serjcant for the Dctendent, that the par- 
cclling ot Reycriion defiroyecd the Covenant, it was agreed in Win- 
zers Calc in the Caſe of Condition, and he agreed, that the Covenant 
is within the Statute of 33 H. 8. chapter 34. as well as Conlitivn, 
and tor that Grantce of part of the Reveriion ſhall not have an Adis 
en ot the Covenant 3 for then it there be twenty Granteecs, every one 
of them ſhall have ſeveral Action , and this was not the intent of the 
Statute, and as to the common Law betore the Statute, a chyſe en A- 
102 cannot be divided; and he urged, that when the Revetion of 
Fee-fimple was firſt granted , if he may by that have an Action 
then when the Revertion of the Term was granted, he may -have 
another Action, and ſo a man may have two-{cveral Actions tor one 
thing : See 29 Aſize 23. Three Coparceners were, and Rent of tive 
pound was allotted to two of them equally to be divided 3 that is, 
fifty (hillings to one, and tifty ſhillings to another, and they two joyn- 
cd in an Adtion, and itis doubted it the Writ {hall abate or no ; and 
44 E4.3.34.5. the Abbot of Veſtmin{ters Caſe z the Abbot made a Leaſe 
o#a Mannor, except the Wood, and after by another Decd he let the 
Wood, and the Leilce made Wale in the Mannor ard the Wood, and 
be brought onc Action of WaRe,and itis not good, and he agrced that 
one Formedon lycth upon two dilcontinuancesz tor there was but one 
diſcontinuance, and that is the cauſe of the Action, but a man can- 
not have a \\rit of //arraztias Charte upon two Decds, n6 more in 
the principal Caſe, for the Plaintiff hath his Title by two Deeds, and 
ſo concluded, and prayed Judgement for the Defendent, Harris Scr- 
jeant argued of the other part tor the Plaintiff, that an Action of Covu- 
venant licth very well, tor the Original Leaſe was but one intire Leaſe, 
and the Covenant was alio intire, and for that the Grantce of the 
Reverſion ſhall have advantage of that, and he argued that in real 
Actions, which always are groutded upon the Title and for that it it 
b2 grounded upon two Titles, he ought to have two Actions according 
to his Titlez but in pcrfonal Action, where the Action is grounded 
LpLn the Deed, and another mattcr which comes (Expt fads) which 
i- thc ( wrong) which is the cauſe of an Action, and tor which damages 
{{ /] be xccovered, as It 15 ſaid in Þlake's Cale, 44. 4, 6. Coke : And 
14:15 15 te reaſon that a man may have an Action upon the- Statute of 
2 nders in Parks for hunting in two Parks,13 H.7. 12.and 8 Ed.g.s5. 
112 Aﬀtion of Treſpals for Treſpaſſes made at ſevcral times , _ 
0 


PartH. Sturgis 424inſi:Dean. 
ſo one Aion of Debt for diverſe .Contradts,- 11 H. 6.24. by Mar- 
tin, g H. 6. Treſpaſs, 3 H. 4 But he argued that ih real of mixt AcGti= 
ons, as raviſhment of Ward, for feveral Wards or one; © we ime 
pedit for ſeveral Churches, this ſhall not be good, Fitz. ard 52, 
3 H.6.52. And alſo he faid that the Statute of 32 #1.8. chapter 
34. by expreſs words gives theſame remedy to the Grantee of Revers 
fion, that the Grantors them(clves had 3 and the Grantor without 
queſtion, may have an Adion it he have not granted the Reverſton, 
and ſo he concluded, and prayed Judgement for the Plaintiff, and 
it was adjourned, 


Hillary 8 Jacobi, 1610. i the Common Bench. 
: Sturgis againſt Dean - See T. 65. 


A Man was bound to pay to the Plaintiff ten pound within ten 
days, after his return from Feruſalem, the Plaintiff proving 

that he had been there, and the Plaintiff after ten days brought his 
Action upon the Obligation, without making of any proof that he 
had been there, and it that. were good, or that he ought to make 
proof of that before he brings his Aion this was the queſtion, and 
alſo it-he ought to make proof, then what manner of proof,and it was 
moved by Haughton, that when a thing is true, and is not referred 
to any certain and particular manner of proof, as before, what ſhall 
bedone, or how the proof ſhall be made 3 the party may bring the 
Action, and the other party may take his Iſſue, upon the doing of the 
thing which ought to be proved, and the trial of that ſhall be proof 
ſufficient , and in his count he riced not to aver that he had been 
there: Seeto Ed. 11.b.c. 15 Ed. 4.25, 7 R.2, Barr.241. And here 
alfo the proof, it any fhould, it ought to be made within ten days,the 
which cannot be made by Jury in ſo ſhort a time, as it is laid by Coke 
in 10 Ed, 4. 10. 6b. though that he agreed, that when a man may fpeak 
of proof generally, that ſhall be intended proof by Jury, for that , 
that this is the moſt high proof, as it is ſaid in Gregories Caſe. 6 Coke 
20.4. and 10 E4.4.11.6, But of the other part it was ſaid by Sherley 
Serjeant, that true it is that proof ought to be made for the De- 
fendent., as the Caſe is in 10 Edw. 4. 11. that then ſuch proof 
ſhould be ſufficient; tor the Plaintiff may bring his Action before 
that the Dctendent may by poſſibility bring his Action 3 but where 
the Plaintiff ought to make the proof, there he ought to prove 
that, bcfore that he brings his Action, and it ſhall be accounted his 
folly, that he would bring his Acton before he had proved that 3 but 
all tþe Juſtices agrced, that the Plaintiffineed not to make any other 
proof, but only by the bringing of his AQtion 3 but the Lord Coke 
I took 


58 Wickendett\sgeinſi Thottas. Part IT: 


not averrc2% im ns Replication,that he. wes. at Frreſalem, but gene- 
rally that ſuch a day he returned {5973 thence 3 and he ſaid, that a man 
might return from a place, when he was not at the ſame place, as if 
he had been near the place, or jn the skirts of Feruſalem, and upon 


that it was adjourned.;. See the. beginning of that, Trinity 8 Jacobi. 


462. a, Mich, 13.200. and 204, 
Hillary 8 Jacobi 1610. iz the Common Bench. 


Wickenden againſi Thomas. 


Two,Execy- "J He Caſe was thiss, two Exccutors were joyntly made in awWill , 

tors One Te- one of them releaſes a Debt due to the Teſtator, and aftcr bc- 

5 i fore the Ordinary retuſes to Adminifierz and it was agreed by all 
the Juſtices, that the Releaſe was Adminiſtration 3 and for that he 
hath made his Ele&ion, and then the Refuſal comes too late, and.ſo 
is void, | 


Bedel againſt Bedel. 


Wafte two } N Waſte the Caſe was this: A man feiſed of Lands makes his Will; 


wxecut*s: A andof that makes two Executors, and. Deviſes his Lands to his 


Exccutors for. one and twenty ycars after his Death , upon truſt , 
that they ſhould permit A. to enjoy that during, and to. take all 
the profits all the Term, if he fo long lived 3 and-ift he died within 
the Term, then that B. ſhould take the protits, and-ſo with others 
remained in the ſame manner, with the remainder over to a firan- 
ger intail: one of the. Executors refuſed to prove the Will or Ad- 
miniſter, and alſo to accept the Term : the other Executor proves 
the Will, and Adminifters the Goods, and enters into the Land ac» 
cording to the Leaſe, and that Afligns to A. according to the truſt 
repoſed in him 3 and after that he in Reverlion in tail brings an Ati» 
on of Waſte againk the Executor which proved the Will, and he 
proved all the matter aforeſaid , and that before the Atſignment, 
and that before that no Wafic was mades and it {cems to all the 
Judges, that this was a good Plea, for the waving of one Executor 
is good z and though that he might after Adminiſter, as the Book of 
21 Ed. g. is for that, the intereſt of his companion preſerves his au- 
thority, where are two or more, But if there be but one Execu- 
tor, and hexefuleth, and the Ordinary grants Adminiſtration to a- 
nother, he cannot then* Adminiſter 'again.: And Coke chiet Jyltiec 
cited that one Rowles made.the/Loxd Chancellor, which then was 
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'Part IT. 


Do#or Huſſey” Caſe. 
the chief Juſtice of Eny/and, and the Maſter of the Rolls, his Exe- 
cutors and died, and they 'writ their Letters to the Ordinary, wit- 


nefſing that they were imploycd in -great buſineſſes, and could 


not intend the performance of the ſaid will; and that for that, they 
detire to be free of that, and that the Ordinary would commit the 
Adminiſtzation of tlie Goods of the ſaid Tefiator to the next of blood, 
and this ſuthcient refuſal : And upon that the Ordinary committed 
the Adminiſtration accordingly : And to the pleading,that no Waite 
was made before the Ailignment 5 they all agreed that this was good, 
and fo it was adjourned tor this Time. | 

A man ſold his Land upon a Condition, and after took a Wife 
and died the Heir entred for the Condition broken, yet the Wife 
ſhall! not be endowed ; ſo it the Condition had been broken before 
the-Death of the Hushand, it he had not entred, for he had but ti- 
tle of Entry. | | 


Hillary 8 Jacobi 1610. in the Conmon Bench. 
As yet DoFor Hufley's Caſe. 


\y Oor 2gainft Doctor Huſſey, and his Wife, and many others, in 
. Raviſhment of Ward : The Caſe was, the Ward-of Abor 
was placed at the Univerlity of Oxford to be inſtrudqed in the libe- 
ral Sciences, and was married by the Wife of Dodtor Huſſey to the 
Daughter of hc ſaid Wife, which ſhe had by a former Husband, And 
for that Moor brought this Writ againſt Doctor Huſſey and his Wife, 
and the Miniſter which married them, and all others which were pre- 
ſent at the ſaid Marriage, or Actors in that: And upon Evidence it 
appcared, that Doctor Huſſey was not preſent, nor Actor init and 
tor that the Jury found him not guilty, but they found all the other 
Defendents guilty of the ſajd Raviſhment 3 tor upon the Evidenc.,** 


- appears.that the wife of Do&or Huſſeyprocured and provided the 


nitter which'marricd them 3 arid in the laft Michaelmas Term this *: 25 
tried here at the Barr,and the Jury afſefſed damages to ten pound, and 
the value of the Ward to 800 pound \ for ſo much Moor troved that 
he could have fold him for, and alſo the Jury found, tl :t the Ward 
doth appcar marricd , /being of the Age of 16 years at tne time 
of his Marriage, and exceptions were'taken to that, for that it was 
not found of what age 'the Ward was at the time of the Verdict 
and it was urged by Podridge, that by the Statute of Weſtminſter 2, 
Chapter 39. the preciſe age ought to be found at the time of the 
Verdict. Secondly, it was found that the Ward did appear my 
i 2 an 
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and do not ſay without Licenſe of- the Guardian, and the Guar- 
dian may give his conſent, where the Ward marries himſclf, and they 
there is no cauſe of: Action. The third and other exception was ta- 
ken in the bchalf of the Wife of Doctor: Huſſey z for that ſhe. being a. 
married Wite was found guilty.of Raviſhment of Ward, againſt the 
Statute of Weſtminſter the 2. chap.39. And it was urged, that it was 
not the intent of the. Statute. that provides, that he which did Ra- 
vilh, not having right in the Marriage; though he ſhould reſtore the. 
Boy naked, and not married, or fhould fatishe for the Marriage , 
he ſhall be puniſhed tor the tranſgrfition, by impriſonment tor two. 
years and if he thall not-reſtore him, or (hall, marry. the Heirs, af- 
ter the marrying years, and cannot fatishe for the Marriage, he ſhalt 
abjure the Realm, or ſhall have perpetual impriſonment. And it was 
obj«&cd, that a.marriedwoman was not intended to be within this 
Statute ; for it is apparent, that a married woman hath rot where- 
with to make ſatisfaction , and it ſhall not be imtcnded that ſhe ſhall 
have perpetual impriſonment, or make abyuration 3 for this was to 
makc ſeparation between. the Hnsband and his Wite, and ſo it was ad- 
journed : And the Judges moved the parties to componnd amongſt 
themſelves: Sce Michaelmas 8 Facobi,. Trinity 9, Jacobi, Vide pojtea - 
fol.g1. reſduum bas, p 


Paſch 9 Jacobi 1611. i- the Common Bench. 
. Kenrick againſt Pargiter and Philips., 


Obert Pargiter, Gentleman, and-Foba Philips were ſummoned to- 

R anſwer to Robert Kenrick Gentleman ofa Plea,why they took 
che Beaſts of the ſaid Robert Kenrick,and thoſe unjuſtly detaincd againtt 
Surctics and Pledges. &c. And thereupon the ſaid Robert Kenrick, by. 
* Þomas Pilkington his Attorney doth complain, that the. ſaid Robert 
- Fobn. the tourth ' day of: Angmit ,” the year of the Reign of our: 
now King the ſeventh. at Kings Sutton, ina certain place called. Great. 
Greens took Bcalts. that is to fay, one Gelding, one Mare, and one 
Colt of the faid Robert Kenricks, and. do unjultly detain them againſt: 
Sureties and:Þicdges, until, &c. By which means he faith he is the 
worſe, an&hath lots; to the value ob twenty pound, ard therctore 
bringeth this 'Suit, ec. And the aforcf{aid. Robert Pargiter and 
Fobn Philips, by Fobn Barton thcir. Attorney , do came and dee 
tend the force and injury, when, &c; And the ſaid Robert Pargiter: 
in his own right doth well avow,'and the aforeſaid Fohy Philips, 
as Bailiff of the aid .Robert Pargiter,, doth well —_— the 
8 caking,. 


Part TT: Kenrick 494i} Pargiter and Philips. 
raking of the ſaid Beaſts in the aforeſaid place, in which, &c. and 
juſtly, &e. becauſe he faith that the ſaid place, in which it is ſup- 
poſed the taking. of the faid Beaſts. to be made, did contain, 
and at the aforcfaid time, in which it is fuppoſed the taking of the 
atorelaid Bcatts to be made, did contain in it four Acres of 
Meadow in Kings Sutton aforclaid , which the {aid Iobert Par- 
giter lgng, betore the aforeſaid time, in which, &c, and allo at the 
ſame time in which, &c. was, and as:-yct appearcth feifed of one 
Meſſuage, and one Virge of Land, with the Appurtenances in Kings 
Sutton, in his Demcſn-as of Fees and that the atoreſaid Robert Ken- 
rick. the atorcſaid time when, &c, and long before was ſciſed of a- 
Mcſſuage and four Virges of Land , with the Appurtenanccs in 
Kings Sutton atoreſaid, whereot the aforcſaid place, in which, &c.. 
is, and at the aforclaid time when, &c, and allo at the time, to- 
the contrary doth not appear in the memory of man , was par-- 
cel in his Demeſn as of Fee. And the faid Robert Pargiter and Fohn 
Philips further fay., that- the faid Robert Pargiter and all thoſe 
whoſe Eſtate the ſaid Robert Pargiter now hath, and at the 
aforc{aid time when, &©o, had- in the aforeſaid Mcefſuage , and one 
Virge of Land with the Appurtcnances of the ſaid Robert Pargiter , 
from time the contrary whereof doth. not appear jn the memory: 
of man, had and have uſcd-to have, and were accutiomcd to have 
Common of Paſture in: the aforeſaid place, &c. For fix Horſes , 
Geldings or Mares , two Colts, {ix-young Beaſts called Sticrs , 
or young, Bealts called Heiters, and two Mares called Breeders 4 
in and upon the ſaid Meſſuage, and one Virge of Land with the 
Appurtenances, lying, and riling in manner and form followipg 
that is to ſay, every year, in and from the firlt day of Amgrit callcd: 
Lammas day, until the Fealt of the Purification of the blefied Mary: 
the Virgin, then next tollowing, as to the ſaid Mecfſuage, and one 
Virge of Land wich the Appurtenances belonging z and the ſaid 
Robert Pargiter and Fohn Philips further fay, that the aforeſaid Ro- 
bert Kenrick, of the atorclaid Meſſuage, and four Virges of Land, 
with the Appurtenanccs whereof, &c. In the. torm atoreſaid; 
appearing ſeiſed 3 the ſaid Robert, and all thoſe whoſe Eltate the 
ſaid Robert Kenrick now hath, and at the aforeſaid time in which,-. 
&&c, had in the aforeſaid Mefſuage, and four Virges of Land with 
the Appurtenances whereof, &e. time out of mind, had and were 
uſed and accuſtomed to have the atorcſaid place, in which, &c. to 
their proper uſe in ſeveralty every year, in atd from the Feaſt of 
the Purification of the blefled Virgin Mary, until the tix{t- day of 
Auguſt called Lammas day, then ncxt coming, that by reaſon, and 
in conſideration thereof, he the aforefaid Robert Kenrick, and all thoſe 
whoſe Eſtate the ſaid Robert Kerrick now hath, and at the time 12; 

| which... 
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which, &c. had in the aforeſaid Meſſuage, and four Virges of Land 
with the Appurtenances whereof , &c, time out of mind , have 
had and were accuſtomed to have every year from the aforcſaid 
firtt day of Angut, called Lammas day, and from thence until the 
aforclaid Purification, then next following z Common of Paſture in 
the aforclaid place, in which, &c. only tor three. Mares or Geld« 
ings and no mores and becauſe the Beaſts aforcſaid , In the nar- 
ration aforcſaid, ſpecitied over and above the atoclaid othere three 
Mares or Geldings the aforeſaid time in which, &c. werein the a» 
foreſaid place in which, &c. the Graſs then .growing, there cating , 
and the Common of Paſture of the ſaid Robert Pargiter, overcharge- 
ing, and doing damage to the ſaid Robert there , the ſaid Robert 
Pargiter in his own right doth well avow 3 and the aforeſaid Fohr 
Philips as Bailiff of the aforeſaid Pargiter do well acknowledge the 
taking of the Beaſts aforeſaid in the aforeſaid place in which, &c. and 
jutily, &c. they then doing damage there, &c. | 
And the aforcſaid Robert Kexrick, ſaith, That ncither the ſaid Ro- 
bert Pargiter, for the reaſon before alledged , the taking of the 
atorcſaid Beaſts in the aforeſaid place, in which, &c. can jultly a- 
vow 3 nor the atorcſaid Fobx Philips as Bailiff of the atorcſaid Par- 
giter, for the {ame reaſon the taking of the Beaſts aforcſaid, .in the 
aforeſaid place, in which, &c. juttly can acknowledge, becauſe by 
proteltation that he the ſaid Robert Kenrick,, and all theſe whoſe 
Eltate the {aid Robert Kenrick now hath, and at the atorclaid time 
of the taking, &c. had in the ſaid Mcſſuage and four Virges of 
Land, wich the Appurtenances whereof, &c, time out of mind, had 
not, nor uſed to have, or were accultom'd, every year at the firft 
day of Augrit, called Lammas day; and from thence to the next 
Feaſt of the Purihcation then next following, Common of Paſture in 
the aforcſaid place, in which, &c. only for three Horſes, Marcs, or 
Geldings, and not more, in manner and form as the atoreſaid Ry- 
bert Pargiter and John Philips above have alledged 3 for Plea the 
faid Robert Keywrick faith , That he long betore the time of the ta- 
king of the Bcafts aforeſaid 3 and alſo at the (ame time of the taking, 
@c. was fciled of the Mannor of Kings Sutton, with the Appurte- 
Bances in Kings Sutton and Ajtrop in the County atorclaid 3 where- 
of the atorclaid Mcſſuage, and tour Virges of Land with the Ap- 
purfenances, whereof, &c, are and at the aforeſaid time of the ta- 
king, &c. and alſo time out of mind, &e, were parcel, in his De- 
meſn, as of-Fce : and the aforeſaid Houſe and tour Virgcs of 
Land, with the Appurtenances thereof, &c, and at the taking, and 
likewiſe time out of mind, were parcel of the Demeſn Lands of the 
Mannor of Kings Sutton aforcſaid : And the ſaid Robert Kenrick fo 


of the Mannor atorclaid, with the Appurtenances in manner afore- 
ſaid 
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faid appearing ſciſcd, the ſaid Robert, before the {aid time, in which, 
ec. put his Bcaſts aforeſaid, which then were the proper Bealis of 
the ſaid Robert Kenrick, upon the aforeſaid Houſe and four Virges 
of Land with the Appurtenances, lying and riſing in the aforeſaid 
place, in which, &c. ro cat the Graſs there growing in the ſaid place, 
in which, &c, called Great Greens parccl, &c, the Graſs in the ſaine 
then growing, fecding, and the aforeſaid Beaſts were in the place a- 
forcſaid, until the aforeſaid Robert Pagiter and Fob Philips, the a= 
forclaid fourth day of Arugut; the ſeventh year atoreſaid, at Kings 
Szutton aforeſaid, in the County aforeſaid, at Great Green, pargel, &c, 
took the ſaid Beaſts of the ſaid Robert Kenrick, and roſe Fr. 1 de- 
taincd, againlt Syreties and Pledges, until, &c. as he above againit 
thoſe complains z and this he is ready to veritie, whereot, and tram 
which the aforcſaid Robert Pargiter and Fob Phillips, the taking of 
the aforeſaid Bealts in the atoreſaid place, &c, further acknowledge. 
The ſaid Robert Kenrick demands Judgement and his damages (by 
reaſon of the taking and unjult detaining of thoſe Beaſts) to be ad- 
judged unto him, &&c. 

And the aforeſaid Robert Pargiter and Fob Thilips ſay, that the a- 
foreſaid Plea of the ſaid Robert Kenrick above in the Bar avowed 
pleaded, and matter therein contained, is very inſufficient in Law, 
juſtly to avoid the ſaid Robert Pargiter, and the ſaid Fobn from jult 
acknowledging the taking of the Beaſts aforeſaid, to have and ſhut 
up, and that he to the ſaid Plea in manner and form aforeſaid plead- 
cd, hath no necd, nor by the Law of the Land ſhall be held to 
an{wecr and this they are ready,to avcrr , whereof for detault of a 
ſufficient Plea of the aforeſaid Kobert Kenrick in this part 3 the faid-: 
Robert and John, as before, demand Judgement and Return of the 
Beaſts aforcſaid, together with their Damages, &c. to them to be 
adjudged, &c, And the aforclaid Robert Kenrick, in reſpect he hath 
ſufficient matter in Law, julily to avoid the faid Robert Paryzter z 
and the aforeſaid Fobx from juſily acknowledging the taking oft 
the ſaid Bcaſts to be (hut out, as above alledged, which he is rea- 
dy to veritie, which truly matter of the aforeſaid Robert Pargiter 
and John do not anſwer according to their veritying, they altoge- 
ther refuſe to admit as before, and demand Judgement, and their 
Damages occafioned by .the taking and unjuſt detaining of the ſaid 
Beaſis, to be adjudged to them, &e. And becauſe, &c. upon the 
plcadings the Caſe was thus : A Free-holder preſcribes to have Com- 
mon in parcel of the Demeſns of the Mannor for tix Horſes, and 
other Cattel in ccrtain Land from Lammas to Candlemas, and that the 
Lord of the Mannor hath uſed to have the ſaid parce) of Land in le- 
veral to his own uſe, from Candlemas to Lammas z and in conlidera- 
tion of that, the ſaid Lord .hath uſed to hays Common in the _ 
parcel. 
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parcel of Land for Horſes only and ngt more 3 and the Lord unjuft- 
ly puts in other Beaſts then the ſaid three Horſes in the ſaid parcel of 
Land, and ſurcharged the Common, and the Free-holder ditirained 
them doing damage, and the Lord brings a .Replcvin ; and it was 
argued that the preſcription was not good, for that that the Free-hol- 
der claims that as Common without number, in the ſeveral Sojl, 
the Grantee cannot exclude the owner of the Soil, 12 H. 8. Brook, 
ſo of him which hath Common Fiſhing, in the ſeveral of another, he 
cannot exclude him which hath the ſeveral, 18 H. 6. 16. And it is 
rot like to the Caſe of the time of Ed4vard the Firtt, Preſcription 
the 55. Where is Preſcription that the Owner of the Soil ſhall be 
excluded trom his Common for part of theyear, for there the other 
claims all the Velture of the Lard , and ſo may well cxclude the 
Lord, but not when he claims it but as Common 3 but it was agreed, 
«that by Laws by the Commoners conſent they may order that their 
-great Cattel (hall be pur in in ſuch Feild only, until ſuch a Feaſt , 
and aftcr that for Sheep and Swine 5 and this -is good, as it appcars 
by 45 E4. 3. 25. And Coke chict Juſtice ſaid, that ſuch Preſcription 
to have Common, and to exclude the Owner of the Soil, is not good; 
and he ſaith that ſo it hath been adjudged between Whyte of Shir- 
lad, 31 Eliz. And in Cletherwood's Caſe of the Middle Temple; 
but he ſaid in that Preſcription to have all the Veſture of the Land, 
is good for ſuch a time; and at the firſt day of the Argument of 
this Caſe, Foſter Juſtice ſeemed that the Preſcription was good, and 
mnight have reaſonable beginning, that is by Grant, as if they have 
Common together z and they agree that one ſhall have all for one 
part of the year, and the other for another part of the year, and 
that ſhall be good 3 to which Coke anſwered , that that cannot be 
by Preſcription to have that as Common : and at avother day Coke 
cited Shirlaud and Whites Caſe to be adjudged, 26 of Fliz. in the 
Kings Bench, to be Preſcription to have Common in the Waſte of the 
Lord, and to exclude the Lord to have Common in the place, and 
adjudged to be a void Preſcription, and alſo he cited a Caſe between 
Chimery and Fiſt, where Preſcription was to have Common in the 
Soil of the Lord and that the Lord fhall have Feeding but for (6 
many Cattel , and adjudged'that the Preſcription was not good to 
exclude the Lord z but a man may preſcribe to havethe firſt Crop, 
or the firſt Veſture of anothers Land, and it is good 3 and with that 
agrees the reſolution in Kiddermiſters Caſe in the Star-Chamber : 
Warberton Juſtice faid , that 'this Preſcription is not for the cx- 
cluding of the Lord but for their good ordering of thcir Lands ac- 
cording to the Book of 46 E4. 3. 25, before citcd, that the great Cat- 
tel ſhould have the firſt feeding, and after that the Sheep * Coke ſaid, 
hat if it had appeared by the pleading, that all the Demeſns of 
the 
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the Lord ought to be Common, and in conſideration, that the Lord 
had incloſed part, and injoyed that in feveral ;* the Free-holders and + 


Tenants of the Man which have Common over all the Reſidue, and 
exclude the Lord 3 and this ſhall be good by Preſcription, and it is 
adjourned : See 15 Ed, 2. Fitzherbert Preſcription 51. 

And afterwards in Trizity Term 1612. 10 Facobi; this Caſc 
was moved again, and all the Juſtices agreed as this Pleading is , 
Judgement ſhall be given for the Plaintiff, and they moved the par- 


ties to replead. 


Paſch. 9 Jacobi, in the Common Bench, 


Portington ageizſt Rogers, Trin. 8. Jacobi, Rot. 3823. . 


65 


C £289 
77, Fr Ge F- off 


: TR 73, 
Mz” Portington brought a Trepſaſs againſt Robert Rogers T'*lpabs- 


and others Defendents, for the breaking of her Houſe and 

Cloſe, upon not guilty pleaded and ſpecial Verdict found, the 
Caſe was this: A man had Iſſue three Daughters , and made his 
ill in writing, and by that deviſcd certain Land to the youngeſt 
Daughter in tailz the Remainder to the Eldeſt Daughter in tail 3 
the Remainder to the Middlemoſt Daughter in tail , withaProviſo , 
That if my ſaid Daughters, or any of them, or any other perſon or 
perſons betore named, to whom any Eſtate of Inheritance in Poſſeſſ- 
on or Remainder, of, in, or to the ſaid Lands, limited or appointed by 
this my laſt Will and Teſtament, or to the Heirs before mentioned of 
them, or any of them, ſhall joyntly or ſeverally by themſelves, or 
together with any other , willingly , apparently, and adviſedly , 
conclude and agree, to or for the doing, or execution of any Ad or 
Deviſe, whereby or wherewith the ſaid Premiſſes ſo to them intailed 
235 aforeſaid, or any part or parcel thereof, or any Eſtate or Remainder 
thereof, ſhall or may by any way or-means be diſcontinued, aliened, 
or put away from ſuch perſon or perſons and their Heirs, or any 
of them, contrary to mine intent and meaning in this my Will, o- 
therwiſe than for a Joynture, or ſhall willingly or adviſedly commit, 
or do any a& or thing, whereby the Premiſles or any part thereof, 
ſhall not or may not diſcend, remain, ox come to ſuch perſons, and in 
ſuch ſort and order, as I have before limited and appointed by this my 
laſt Will and Teſtament 3 then I will limit, declare and appoint, that 
then my ſaid Daughter or Daughters, or other the ſaid perſon or 
perſons before named, and every of them, ſo concluding and agreeing, 


to or for the doing, or execution of any ſuch Actor Deviſe, as is atore- 


aid, ſhall jmmediately from and after ſuch concluding and agreeing 
loſe and forfeit, and be utterly barred and excluded of and _ 
= K a 
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all and every fuch Eftate, Remainder and' Benefit, as ſhe or they, or 


* any of them ſhould, might or ought juſtly to, have , claim, 


challenge and demand , of, in, or to ſo mich thereof, as ſach 
concluſion or agreement ſhall extend unto, or concern, in ſuch 
manner and form, as if ſhe or thcy, or any of them, had not been 
named or mentioned in this my laſt Will and Teſtament , and that 
the Eſtate of ſuch perſon, &*c. ſhall ceaſe and determine, &c. And 
aftcr that the youngeſt Daughter took a Husband , and then ſhe 
and her Husband concluded and: agreed to ſuffer Recovery , and fo 
to bar the Remainder, and upon that the Plaintiff being the eldeſi 
Daughter entred, and'upon the Entry brought this Action :: And 
Harris Serjeant argued for the Defendent, that this ſhall be a Con- 
dition, and nota limitation 3 and he ſaid that Mews and Scholiaſticas 
Caſc is not adjudgcd againſt him ; See the Commentaries, 412. b. And 
it ſhall be taken lirictly, for that, that it comes in Defcaſans of the 
Eftate; and then admitting it is a condition, it is not broken 3 for 
this concluſion and agreement is only the agreement of the Huſ- 
band, and though that the Wife be joyned, yet be that for her - 
benefit or prejudice, that ſhall be intended only the A of the Hulg 

band, arid he only ſhall be charged, as inthe 48 E. 3. 18. Husband 

and Wife joyn in Contra&, and the Husband only brings AQion up- 
on that® and 45. Ed. 3. 11. Husband and Wife joyn in Covenant , 
and the Action was brought againſt them both, and it was abated, 
for that ſhall charge the Husband only, 24 Ed. 3. 38. The Husband 
and the Wife joyn in an Action upon the Statute of Labourersz and 
the Writ abated ; and fo in Caſe of Frec-hold , as 15 Ed. 4.29.6. 
The Husband and the Wife being Tenants for life, joyn in praying 
aid of a ſtranger : and this ſhall beno forteitute of the Eſtate of the 
Wife; and 48 Ed. 3. 12. a. Statmte Merchant was made the Hufſ- 
band and Wife, and they joyned in 'Defeaſans, that ſhall not be 
Defeaſans of the Wife : And 28 H.8, Dyer 6. The Husband of the 
Wife Executrix, aliens the Term which was let to the Teſiator 
upon condition, that he or his Executors ſhould not alien, and by 
Baldwin, by the alienation of the Husband, the Condition was not 
broken, for it was out of the words, fo here the agreement and con- 
clufion being made by Husband and Wife, ſhall be intended the 
Act of the Husband only ;- and ſo out of the words, and by confſe- 
quence, 'out of the intent of the Condition, and ſhall be taken ſtrictly, 
but he ſeemed that the Condition ſhall be void, for the words ( con» 
clude and agree) are words uncertain 3 for what ſhall be ſaid conclu- 
fion and agreement within the faid Proviſion 3: and for that, as it 
{cems it is ſo uncertain as goirlg about; but admitting that it is good, 
yet it ſhall be good, but to ſome purpoſe , but not to- reftrain the 
Daughter which was Fenant in Tail, to do lawful Ads, as ay 
a Re» 
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a Recovery, or to levy a Fine, as it is reſolved in MiIdmayes Caſe, 
6 Coke 40. By which it appears that ſhe hath as well power to dif- 
poſe that by Recovery, as of Fee-fimple, notwithſtanding that the 
Reverfion remains in the Giver, as it appears by 12 E4. 4.3. For 
all lawful Acts made by Tenant in Tail ſhall bind the Iſſue, as 44 
E4. 3. Oftavian Lumbard's Caſe, Grant of Rent for Releaſe of right - 
is good, and ſhall bind the Ifſue 3 for there are four incidents to . 
an Eſtate Tail : Firſt , That he ſhall not be puniſhed for Waſte. 
Secondly, That his Wife ſhall be indowed. Thirdly, That the 
Husband of the Wife Tenant in Tail, ſhall be Tenant by the Cour- 
tike, Fourthly, That Tenant in Tail may ſuffer common Recovery, 
So that a Condition which reſtrains him, ſo that he cannot ſuffer a 
common Recovery is void for it- is incident to his AQ, and it isa * 
lawful Act, and for the bench of the Iſſue as it is intended, in reſpe&t 
of the intended recompence; and he ſaid that a Feoffinent toa woman, 
covert or infant, ſhall be conditional , that they ſhall not make a 
Feoffment during their diſability, is good, for that the Law hath 
then made them diſable to make a Feoffment : ſo a Leaſe for lite or 
years upon condition, that he ſhall not alien, is good, in reſpect of 
the confidence that was repoſed in them by the Leſſor, and ſo con- 
cluded that the Condition in this Caſe which reſtrains Tenant in 
Tail generally from alienation : Firſt, was uncertain in reſpe& of the 
words (concludeand agree) Secondly, for that it was againſt Law,and 
{o void, and for that prayed Judgement for the Defendent, 

Hutton Scrjeant for the Plaintiff, he argued that the verbal a» 
greement of the Wife ſhall bind her , notwithſtanding the Co- 
verture, for that, that this is for her benefit , for performance of 
the ſaid agreement, ſhe ſuffers a Recovery to the uſe of her ſelf 
and Heirs, and ſo Docks the Remainder, and he agrecd the 
Caſes put by the other part which concern Free-hold, but he faid 
in Caſes of Limitations of Eſtate, as if Limitation be, it a Ring 
be tendred by a woman, that the Land.ſhall remain to her, and ſhe 
takes a Husband , and after that , ſhe and the Husband tender 
the Ring , this ſhall be ſufficient tender, and it ſhall be intended 
the Ad of the Wife: And 1o H. 7. 27, 4 A man Deviſes his 
Lands toa married woman to be fold , the may ſell them to her 
Husband : And though that it 'be not any agreement of the Hufſ- 
band only, yet here is an Ac done, in a Precipe brought againſt the 
Wife, and ſhe vouches over; for that is not only an agreement, 
but an Ac executed, upon which the Eſtate limited to the eldeſt 
Siſter ſhall take effe&k : And the 2 Coke the 27. 4. Beckwith's Calc. 
If che Husband and the Wife joyn in a Fine of Land of the 
Wife, the Wite only without the Husband may declare the ufe of 
that. And he intended it was a Limitation, and not a mae 
K 2 an 


Portington eoainf# Rogers. Part IT: 


and ſo it might be well at this day in Caſe of Deviſe, and then the 
A& ſhall be, that the Eſtate is limited to have beginning, being 
made the Eſtate of the youngeſt Daughter which made the A, 
ſhall be deſtroyed and determincd 3 fer if it be a Condition , then 
all the Daughters ſha!l take advantage of. that 3 and this was not 
the intent of the Dcviſcr, for they arc the partics which ſhould 
be reftraincd. by the Deviſe from Alicnation ; And alfo he cited 
Wenlock and Hamond's Caſe cited in Brazton's Caſe, 3 Coke 20, 
b. Where a Cepy-holder in Fee of Lands deviſable in Burrough 
Engliſh, having three Sons ard a Daughter, deviſcth his Lands to 
his edit Son, paying to his Daughter, and to his other Sons forty 
ſhillings within two ycars after his death; the Deviſcr makcth 
Surrender according to the uſe of his Will and dieth 3 the eldeſt 
Son admitted, and doth net pay the money within the two years , 
and adjudged that though the word payment makes a condition , 
yct in this Caſe of D-viſe the Law conſtrucs that to a Limitation 
and the reaſon is there given to be, for that, that is, it (hall be 
a Condition , then that ſhall diſcend upon the eldeſt Son:, and” 
then it ſtands at his pleaſure, if the Brothers or Siſter ſhall be paid 
or not; Ard 29 Aſif. 17. cites in Nowrſe and Scholaſticas Caſe , 
Commentarics 412.6. where a man {\ciſcd of Lands in Fee devifable, 
deviſcth them to one for lite z and that he ſhould be Chaplain and 
ſing for his Soul all his life, fo that after his deceaſe, the ſaid Tene- 
ments ſhould remain to the Commonalty of the ſame Town, to 
tind a Chaplain perpetual for the ſame Tenements, and died, and 
adjudged that this ſhall not be a Condition of which the Heir ſhall 
take advantage, but limitation upon which the remainder ſhall take 
effect; and alſo he citcd, S. E. Cleers Caſe, 6 Coke 18. a. b. andir 
«7.17, and Pennants Caſe, 3 Coke 65,4. That it a man makes a 
Leaſe for years, upon a condition to ceaſe 3 that after the Condition 
3s broken, Grantce of Reverſion may take advantage of that; ſo he 
ſaid in the Caſe at the Bar, when the tirfi Eſtate is determined and de- 
ſtroyed by the limitation, then he to whom the Remainder it limited; 
ſhall take advantage of that, and not the Heir 3 for 'as he intended .an 
Eſtate of Inheritance may as well ccale by Itmitation of Devife as Term, 
asin 15 Ed. 4. Lands are given to one ſo long as he hath Heirs of his. 
Body , the Remainder over ; . ard if he dye without Heirs of his Bo» 
dy, the Remainder over ſhall Veit without Entry, and the Free-hold 
ſhall Veſt in him 3 and 2 and 3 Phil, and Mary, Dyer 127. and 56 Fi-. 

ſher and Warren's Calc. | Dn 
If a man Deviſe Lands to one for life, the Remainder over upon 
Condition, that if he do ſuch an Act that his Eſtate ſhall ceaſe, and he in 
Remainder nay immediately enter, there he'in Remainder ſhall take 
advantage though he be a ftranger, -for that, that the Eftate deter. 
mines 
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mines there without re-entry : And he faith, that the Caſe of Wel- 
lock and Hamond, cited in Baraton's Cafe, was a fironger Caſe than 
this 3- for there the limitation was upon Fee- ſimple, and here it is up- 
on an Eſtate Tail', and the Law hath favourable reſpe& to Deviſes; 


as in Barafton's Cafe is alteration of words for the better expoſition 
of that, for Shall js altered to Should; And alſo fee 16 Eliz, Dyer 


33 5- 29+ for the Marſhalling of abſurd words in a- Will for the ex-- 


pounding of that, and 18 Eliz. Cheeke's Caſe, he cited to be ad- 


judged, that if a man Deviſe his | ands to his Wife, and after her 


death to his Son, and the Remainder to his ſaid Wife in Fee- fimpte, 
the Husband: of the Wife having Ifſue, ſhall not be Tenant” by the 
Curtefie 3 for always the Judges have made ſuch favourable con- 
ſtrucions of Wits, that if Eftates devifed by Will might be created 
by Act executed in the life ef the party, then it ſhould be good by 
Deviſe 3 and to the objection (that conclition and agreement is tin- 
certain, and ſo for that thall be void) he faith, that it is-not {© uncer- 
tain, as going about, or reſolve and dermine an attempt, or pro- 
cure, as in Corber*s Caſc, firſt of Coke 83. b. or as attempt or endea» 
vour, as in Germins and Arſcott's Caſe there cited, fol. 285. a. See 
6 Coke 40. a. Mildmaye's Caſe, and alſo the words ſubſequent are 


repugnant, that the Eftate-Tail ſhallfceaſe, as it the Fenant-in Tait: 


were dead, and not otherewiſe, which is abſurd 'and repugnant ; for 
the Eſtate-Tail doth not determine by his death, it he do not dye 
without Tfſue : And alfo he ſaid, that it is more reaſonable that the 
perpetuity in Scholaftica*s Cafe ; for here the limitation depends up- 
on agreement, which is a thing certain, upon which the Wue may 
be joyned 5 and alſo the condition doth ſtand with'the nature of the 
Eſtate-Tail, and for the prefervation of it; and*Recovery is againſt 
the nature of it; for this deſtroys the Eſtate-Tail, and is only a 
conſequent of it, and not parcel of the nature of the Eſtate: and 
this is the reafon that Littleton ſaith, That an Eftate-Pail apon con- 


dition that he ſhould not alien, is good, for that preſerves the Eſtate - 


and alſo preſerves Formedontfor him in Reverſion, if there be adilcon- 
tinuance: and with that agreed 13 H. 7. 23;24.-and he faid, that 
there was a Judgement in the point for his Clyent for another part 
of the Land; and he cited 31 Edw. 5. Fitz, Feeffment placito the laſt, 
and Fitzherberts Natura Brevinm ( Ex grave querela ) laſt Cafe 3 


and ſo concluded and prayed judgement for the Plaintiff: And this | 


Cafe was argued again by Shirley Serjeant for the-Defendent; and 
he intended that the agreement is-void:to the Wife; and” (hall be in- 
tended the agreement of the Husband only, 'for a married Wife 


cannot counterman'd Livery, 21 Aſif. 25. and if aWoman makes a 


Feoffment upon Condition to enfeoff upon requeſt made by-her, and 
{he takes a Husband, ſhe ofingot make requeſt aftep- coverture;/35-4/3 


fiſarum ; : 
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ſiſarum : So that he intended that this (hall be intended the agree» 
ment of the Husband only, and not of the Witez and yet he argued 
that Declaration of a uſe by a married Wife, ſhall be good, according 
to Beckwith's Caſe : But he ſaid, That the reaſon of that is, for that, 
that ſh& is party to the Recovery, which is a matter of Record, and 
as long as the Record remains in force, ſo long the Declaration of the 
uſe ſhall be good, and alſo he argued, that if the Condition being, that 
if the Wife conclude or agree to any Act to make diſcontinuance, that 
then, &c. that that ſhall be intended unlawtul Ads, and Recovery is 
no unlawful Ac 3 and for that ſhall not be within the reſtraint of 
the Condition, as the Earl of Arundel's Caſe, 17 El:z. Dyer 343. 
and admicting that it is a limitation, yet it (hall be of the ſame Na- 
ture asa Condition, and as well as a Condition, that Tenant in Tail 
ſhall notſuffer Recovery, is void. 

So alſo is ſuch limitation void, and ſo it was intended before the 
Statute of Donis Conditionalibus, and it appears by the pleading, that 
the partics did not intend to take advantage of the agreement z for it 
is pleaded that at the time of the Recovery ſuffered, the youngelt 
Daughter was feilcd of an Eſtate-Tail, the which could not beit her 
Eſtate were determined and-deftroycd by the.(agreement and conclu- 
fion) ſo that the laſt words make the Fortcicurc, for the fixft are not 
unlawful, and before the Exccution of the Recovery, the Eſtate- Tail 
is determined, and fo he concluded, and prayed Judgement for the 
Dctendent. Barker Serjeant argued for the Plaintiff : It ſhall be in- 
tended a limitation, and not a Condition, for a.Will ſhall have fa- 
vourable conſtruction according to the intent of the Deviſor , for a 
Joyntenant may Deviſe to his Companion, 49 E4. 3. and Fitz, Na, 
Brev. Ex gravi querela, laſt Caſe. A man Deviſcs Land to his Wife 
for life upon Condition, that it he marry, that it ſhould remain over 
to his Son in Tail 3 and the Wife marries, and the Son in Remainder 
{ues (Ex Gravi querela,) by which it appears, that it was a limitati- 
on, and not a Condition: and 34 Ed. 3. Deviſe was to one tor life 
uponTCondition, that if his Son diſturbed him, that then it ſhould 
remain over in Tail ; upon diſturbance, he in Remainder in Tail 
brings Formedon, by which it appears it was a Limitation, and with 
that agree all the Juſtices in 29 Aſiſarum 17. And Welk and 
Hamond's Caſe cited in Barajton's Caſe  bctore : And 18 Eliz. 
Dyer if Land be limited to no third Pexſon by the Deviſce, then 
the Heir ſhall cnter'for breaking the Condition 3 and alſo he ſaid, that 
it appears by Littleton : and 13 H.7. 23. and 24. and 20 H. 7. and 
17 Eliz. 343. the Earl of ArundePs Caſe, which conditioneth that 
Tenant in Tail ſhall not alien, ftandeth with his Eftate, but not 
with Fee-{implez and, ſo it is adjudged in, Nowes and Scholaſtica's 
Caſc, which .is,adjudged in the point,.which as be ſaid i be 

an{wer- 
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anſwered; and the Words of the Condition: are' not that her E- 
Rate-Tail ſhall ceaſe, as if (he had been dead; but as if the. had not 
been named, which is not ſo repugnant or abſurd as the other, and 
this compared to 34 Ed. 3, where the Eſtate was limited till it was 
diſturbed. 

And he alſoargued, that the agreement of the Wife ſhould be a for- 
feiture, notwithſtanding the coverturez for when the Eſtate is grant=- 
ed upon ſuch Condition, he which hath the Efate ſhall take it ſub» 
jc& to the Condition 3 as if two Leſſees are, andone Seals'the Coun 
terpart only , yet the other ſhall be bound by the Covenants con» 
tained in it: And 33 H. 6.31. a Woman diſavows to be Executor, 
notwithſtanding that ſhe was married : and if Precipe had been 
brought againſt the Husband and Wife, the default of the Husband 
ſhall bind” the Wifez and fo ſhe ſhall be puniſhed for Waſte made 
during the Coverture 3 and ſo concluded,and prayed judgement for 
the Plaintiff : Foſter Juſtice, that an Eſtate of Free-hold ſhall not 
ceaſe by agreement or concluſion without entry for it is a matter of 
Inheritance and Free-hold : And it is not like to 33 H. 6. 31. which 
concerns Chattels and Goods : And Walmeſley Jultice accorded with 
him : Warburton Juſtice, it hath been adjudged: in Scholaſtica's Caſe, 
that the Condition.was good 3 and therefore he would not deliver his 
Opinion without argument : Coke chief Juſtice, that the agreement 
is void to a Woman married ; or then ſhe was married to a Huſ» 
band, whom in her life ſhe could not contradit; and a Deviſe 
upon Condition, that if ſhe conclude or agree, as this Caſe is, is 
void, for it is a bare Communication, upon which the Inheritance 
doth not depend and ſo he ſaid , it hath been twice adjudged, 
6 in Corbet*'s Caſe, and Germin's Caſe, and Arſcot's Cale, and Ri- 
ebel's Caſe in Littleton 3, it was upon Condition that he ſhould not 
alien, and this was adjudged to be void : But yet if the Condition 
were, if he alien, and not if go about 'or intend, or conclude, or a= 
—_ in the Caſe at the Barr.tor there is no ſuch Caſe in all our Books 
as this, 

Secondly, for that, that the Words are, if they do any act, that 
then the Eſtate ſhall ceaſe, and this is repugnant3 for when the 


Ad is done, then the Eftate-Tail 1s barred , and cannot ceaſe ; but 


it it had been but a Feoffment, then the right had remained, and he 
faid, that ſuch a Condition had been void before the Stztute of Donis 
Conditionalibus , when it was but Fee-{1mple Conditional , be it 


a Condition or a Limitation, and he ſaid that Scholaftica*s Caſe is- 


of Fine, - which is only diſcontinuance till «the-Proclamations are paſt, 
and if dead before, may be avoided by Remitter, In Germins and Ar- 
ſeor*s Caſe, the Condition was, that- if: he'go about or endeavour , 

and this' was adjudged tobe void, though'that it be IE” _ 
pe 
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{pee of the uncertainty 3 and he ſaid that the (agreement or conclufi» 
on) is ſo uncertain, and may be well compared to that, for. here the 
Eſtate ſhall ceaſe by the agreement, as well as it may ceaſe by the going 
about alſo he ſeemed that the Free-hold cannot ceale without entry; 
for if uſe cannot ceaſe without entry as he intends, much leſs a Free- 
hold cannot, though it be by Deviſe, and he ſeemed, that'it (hall be no 
Limitation, but a Condition, and Judgeinent accordingly, if cauſe be 
not ſhewed the next Terms and in Trix:ty Term then next infuing 
this Caſe was argued again by Dodridge Scrjeant of the King tor the 
Plaintiff; and he ſaid that there are three queſtions to be dilputed : 
Firlt, if it bea good Limitation. Secondly, if the Recovery be a breach 
of that. Thirdly, admitting that it may be broken, it the agreement 
of the Husband and the Wiſe ſhall be (aid to break it 3 and tothe firtk 
he ſeemed, that it is a Limitation, and not a Condition, and ſuch a 
Limitcation that well might be with the Law and that it is a Limi- 
tation, it isagreed in Scholaſtica's Caſe, Commentarics; and the rea» 
ſon of the Judgement there is, that if the intent of the Deviſor ap- 
pears, that another ſhall take benefit of that, and not the Heir, that 
then it (hall be but a Limitation and not a Condition, and he in Re» 
mainder (hall take benefit of that; and for that in the principal Caſe 
Mary the Eldet Daughter, to whom the Remainder was limited, (hall 
take benefit of that, and with this agrees the Caſe of Fitz. Nat. Brev, 
Ex gravi querela, laſt Caſe; that if a man Deviſes Lands to his Wite 
tor life, upon condition that if ſhe marry, that the Land ſhall remain 
over, and after the marries, and he in Remainder ſues by (Gravi que- 
relz ) by which it appears, that it is a Limitation and not a Condition z 
and with this agrees 2 and 3 P. and M. 127. Dyer, Jaſper Warren's 
Caſe, where a man Deviſes Land to his Wife for life, upon conditi- 
on to bring up his Son, Remainder over, and agrecd to be a Limi- 
tation and not a Condition 3 and ſo he concluded this firſt point, that 
itis a Limitation and not a Condition. Secondly, that it is a lawful 
Limitation 3 for there is not any repugnancy in that, as it is in Corbets 
before cited 3 for thereare no words of going about, for he agrecd that 
this is abſolutely uncertain and void, and ſo is Germins and Arſcot's 
Caſe, where there is not only a going about, but repugnant going a- 
bout, for he ought to go about and before diſcontinuance and then 
his Eſtate (hall be void from the time of the going about, and before 
diſcontinuance: but here it is upon (conclude and agree) plainly and 
apparently, and conclude and agree is iſſuable, and a Jury may try 
that, and it will not invegle any man, but the Law will not ſuffer 
Iſſue upon ſuch incertainty as going about or purpoſing, but Attorn- 
ments and Surrenderts are but agreements, and yet are Ifluable : 
And ſo in the principal Caſe, and in M:1dmaye's Caſc, 6 Coke, it is a» 
agrecd that a. Condition, that a Tenant in Tail ſhall not ſuffer a Reco- 
very 
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very is void, for Recovery is not refirained by the Sratute of Weſtmin- 
fter 2, butchere it is not ſobut in general, that he ſhall not<conclude, 
or agree to alien or diſcontinue; but that which cannot be a conditi- 
on good in the particular, may be good in the general, as Littletan's 
Caſc ; gift in Tail upon condition, that he ſhould not alien is good, 
otherwiſe of Fee-fimple, with which 10 H.7. 11. and 13 H. 7. 23. 
24. accordingly, 

Thirdly, That it is a breach of the Limitation, Condition, that a- 
lienation and diſcontinuance be by Recovery, which is a lawful Ac, 
and it is a priviledge incident to the Eftate-Tail, and though that 
the agreement was made by the Husband and the Wife during the 
Coverture, and fo ſhould be it the Husband and the Wife had levi- 
ed a Fine: See1o H.7. 13. Condition, that if the Condition had been 
expreſſed that they ſhould not levy a Fine had been void z and here 
this verbal agreement betwixt the Husband and the Wife, and the 
third perſon ſha!l be for Forfeiture of their Eſtate for this is the a- 
greement of the Wite as well as of the Husband, asit appears by Beck- 
with's Caſe, 2 Coke betore cited, where the Husband and Wife agree 
tolevy a Fine, and that the Fine ſhall be to the uſe of the Conulee 
this is good Dcclaration of the uſe, though that it be of the Land 
of the Wife, and during the Coverture, and cannot be avoided by the 
Wife after the death of her Husband; for it was the agreement of 
che Wife, though it be not by any Indenture to declare the uſe of the 
Fine; ſo many Acts in the Country made by the Husband and the 
Wife, ſhall be intended the AQ of the Wife, as well as of the Huf- 
band: As in the 17 Ea, 3.9. the Abbot of Peterborough's Caſe 3 the 
Husband and Wife granted Rent for equality of partition 3 and this 
ſhall bind the Wife after the death of the Husband; for it is her 
at as well as the a& of the Husband, and (hall be intended for her 
benefit, and ſo here by the Recovery the Wite (hall be Tenant in Fee- 
fimple, which was Tenant in Tail betore: And 34 E4, 3. 42, Feoffe 
ment to a married Wite upon condition to Re-«nfeoff; and ſhe with 
her Husband makes the Re-enfeoffment it is good ; So a Woman be- 
ing Leſſee for life, and with her Husband attorn upon a Grant of 
Reverfion, is good, and ſhall bind the Wife after the death of the Huſ- 
band, 3 Ed. 3. 42. 4 Ed. 3. Attornment 12. 15 Ed. 3. Attorument, 
alſo this Eſtate was made to the Wife when ſhe was ſole and for 
that it ſhall be accounted her folly, that ſhe would take ſuch a Hul- 
band that would forfeit her Eſtate, but with that agreed the reaſon 
of the Book of 20 H. 6,28. where a woman Tenant was bound by 
the ceaſing of her Husband, and fo he concluded and prayed Judge- 
ment for the Plaintiff, and ſo it was adjourned : See another Argu- 
ment of this Caſe in Michaelmas Term, 9g Jacobi 1611. by Haughton 
and Niehols Serjeants ; Poſtea fol, 138. = 

L Paſch, 
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Paſch 9 Jacobi 1611, i# the Common Bench. 
Pitts againſt Dowle.. 


| bb an Ejedione Firme upon not guilty plcaded, the Caſe was this : 
A man makes his Will by thcſe words : I bequeathall my Lands 
to my Son Richard, cxcept my Chauntery Lands 3 and I Deviſe all 
my Chauntery Lands to be divided amongſt all my Children, men 
and women alike, except my-Son Richard : Ard if Richard die with- 
out Iſſue, the Remainder to A. my ſecond Son, the Remainder to 
B. my third Son, the Remainder to C. my fourth Son , the Re- 
mainder to my next of Bood ; and ſo from Heir to Heir. And fo 
likewiſe I would to be done upon my Chauntery Lands and Tene- 
ments, in Caſe all my aforeſaid Children die without Iffue ; Then 
I would the one half of my Chauntery Lands to remain to the 
next of Kin, and the other half to the Hoſpital of M. And the que- 
flion was, what Eftate the Heir of the eJdeſt Son ſhall have in the 
Chauntery Lands, and it was argued by DPodriage the Kings Serjeant, 
that the Heir of the eldeſt Son thall have Eſtate-Tail in the Chaun- 
tery Lands; the Deviſor deviſes no Eſtate to Richard his eldeſt Son 
in the Chauntery Lands, nor limits any Eſtate of that in certain and 
for that he ſeemed that the youngelt Sons and Daughters ſhall be 
Tenants in Common for life; and by this manner of Interpretati- 
on, every. part of the Will ſhall be; for frit, he excludes Richard 
himſelf, fo that he ſhall have nothing in that, and then by the Limi- 
tation to the younger Children to be equally divided between them, 
makes them Tenants in Common :. See 28 H. 8. 25. Dyer 155. and 
he cited Lewin and Coxe's Caſe to be adjudged, Michaelmas 41 and 42 
of Eliz. Paſch 42. Eliz. Rot. 207. where a man (deviſes Lands to 


_ his two Sons to be equally divided, and adjudged that they. are Te- 


nants in Common 3 ſo deviſe to two part and'part like, and.-<qua]- 
ly divided, and cqually to bedividcd is all one 3 and for that there is 
no other words to make an Eſtate of Inheritance, it ſhall be an Eſtate- 
for life, and the Remainder (hall be directed according to the E» 
ſtates limited of the other Land : And he ſeemed that the words in 
the laſt ſentence, all my aforcſaid Children, ſhall extend to Richard 
his Eldcſt Sen, as well as to the others 3 and fo all the Will ſhall 
ſtand in his force, which may be objected, that Richard che eldeſt 
Son ſhall be.excluded out of the Poſſeſhon : And for that {ce 6 El:z, 
Dyer 333. 29. Chapman's Caſe: And allo he citcd one Calc to be ads 
judged, Trivity 37 Eliz, Rot, 632. between Beaford and Vernam , 
where a man deviſcth all his Lands in Alw.rth, and afterwards pur- 
chaſcth othcr Lands in the fame Town, and attcrwards one Comes 
fo 


'PartH. 
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tohim to take a Leaſe of this Land newly purchaſed, which the Te- 
ſtator refuſed to let 3; and ſaid, that theſe Lands newly purchaſed 
ſhould goas his other'Lands : And upon his Death- bed adds a Co- 
dicil to his Will, but faith nothing of his purchaſed Lands, and ad- 
judged that the purchaſed Lands (hall paſs, and fo concluded and 
praycd Judgement : Harris Serjeant, that it is a new Sentence, and 
Richard js excluded, and it ſhall bea good Eſftate-Tail to the young- 
c[t Children, and, aforcſaid Children;ſhall be intended them, to which 
the Chauntery Lands arc limited : See Ratcliff*s Caſe, 3 of Coke ad- 
judged,that they ſhall be the Fenants in Common by the Devile to be 
equally divided,and (hall not be (urviving,but every one of the young- 
c{t Children ſhall have his part in Tail, though that the firſt word do 
not contain words of Inheritance z yet the laſt words, in caſe all my 
Children die without Iſſue, declares his intent that they ſhould have 
an Eftate-Tail: See the 16 of Eliz, Dyer 33g. 20. Clache's Caſe, 
that when he hath diſpoſed of part deviſed to Kichard, then diſpoſeth 
of the reſidue, and the ſentence begins with, (And fo likewiſe) and 
that ſhall be intendcd in the ſame manner, as he had diſpoſed of the 
Lands deviſed to Richard ; for he hath deviſcd the Remainder other- 
wiſe, that is, to an Hoſpital, and concludes and prays Judgement ac- 
cordingly : Coke chief Juſtice faith, that it was adjudged between 
Coke and Petwiches 29 Eliz, that if a man deviſe a Houſe to his 
eldeſt Son in Tail and another houſe to his ſecond Son in Tail, and 
the third houſe to the third Son in Tail; and it any of them die 
without Iſſue, the Remainder to the other two equally this ſhall 
be but for lite, for this enures to the quantity of the Land, and not 
to the quality of the Eſtate : And he ſaid that ns is excepted 
without queſtion 3 for it is but a Will, and every Of.the youngeſt Sons 
therein ſhall have the Chauntery Land- one after another 3 and Rz- 
chard (hall have no part, and in the Chauntery ſhall have nothing tiH 
they all are dead, and he likened that to Frencham'”s Caſe, where Lands 
were given tooneand to his Heirs Males; and if he died without 
Iſſue, the Remainder over, the Ifſues Females ſhall not take, though 
that it be if they die without Iſſue, for expreſs it makes to ceaſe only, 
and fo it was adjourned, 


Petoe's Caſe. 


Eto ſuffers a common Recovery, to' the aſe of himſelf for lifez 
the Remainder to his eldeft Son 'it1 Tail, with diverſe Remain- Recovery. 


ders over, to the intent that ſuch Annuities ſhould be paid , as 
-he by his laſt Will, or by Grant declares; ſo that they did not exceed 
the ſumm of ſixty pound 3 and if any of the faid Rents be behind, 
then tothe uſe of him to whom the Rent ſhall be behind, till the 
L 2 Rent 
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Rent be ſatisfied with clauſe of Diſtreſs : Rent of twenty pound 
was granted to his youngeſt Son for his life ; the Grantee diſtrains for 
the Rent, and in Replevin avows, the Plaintiff replies, that by the 
non-payment, the uſe riſeth to the youngeſt Son, by which jt was 
objected, that the Rent ſhall:be ſufpended ; ©were, if without de- 
mand ; or if the diſtreſs ſhall be demanded, or that the uſe ſhall not 
riſe till after the diſtreſs, and to.the diftreſs well taken, and agreed 
by all that the Plaintiff (hall take nothing by his Writ, and that the 
cldcſt Brother hath nothing in the Land. 

Judgement Jadgement was had againit a Defendent in Debt, and. Capias to 
| in De fatistic awarded, and. (Non eft inventus) returned, and Scire facias. 

_ awarded againſt the Rail 3 and upon the firſt Scire facias, the princi- 
pal Defendent yields his Body in Execution, and it was very good ; 
tor befoxc that the Bail had no day in Court; .and in the Kings Bench 
if the Defendent yields his Body. upon the (econd-: Scire facias, it 
ſhall be accepted: And if a man be Bail upon a Writof Error, if the 
Judgement ſhall not be reverſed, he ſhall be in Execution again: It 
was objected by Hutton Serjeant, that the Scire facias is againſi 
the Bail, to know why the Execution ſhall not be awarded againſt 
the Bail, and thai ought. to be dclivered to the Sheriff , before 
the day of. the x<tui:z, or other vile. it ſhall be Erroneouſly award- 
ed, and then the party may yield his Body to Prifon at any time, 
and diſcharge his Bail, and agrecd that Bail in this Court may be 
relealcd. 


il Accompts > A coo rtain./ 
WL. 255 Accompt doth. not lie for any ſum certain., 


= | ; 
Paſch 9 Jacobi 1611. ix the Common Bench. 
John Reyner againſt Powel ; See Hillary. 8 Jacobi, 136. 


_ H a7 Serjeant argued , that there fhall be a good Eftates 
”—_ I Tail of a Copy-hold, and that by the Cuſtom after the making 
of the Statute of Weſtminſter 2, And-he agrecd. that at the com--. 

mon Law, all Eftates were Fee-fimple abſolute or conditional , 

and: that -the- Eſtates» Tail were created by. the Statute of Weſtmin 

fter 2. and do not exclude cyftomary Eſtates, as it appears by Little- 

01, whoſaith, that Tenant at will by copy-of Court Roll by cuſtom 

may be in Fee-ſimple , and ſo of Efiate-tail.: and with this agrees 

many other Authors, 15 H. 8, b. Tenant by Copy-hold of Court Roll . 
reſolved in the point, and that, a Formedor in the diſcender lieth for . 

that 
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that, and as the. Statute of Weſftminfter 2. divides Eſtate-Tail and' 
Fee-{timple : So may cuſtom of a Mannor, as well as cuſtom make 
an Eſtate at will, which is perſonal and determines by the dcath 
of any of the parties to deſcend, and as well as the cultom of Lox- 
don (of not moving things fixed ) is created by cuſtom , as welt 
may Formedox- be created by cuſtom, and alſo the Statute is, that 
gives Cut 14 vita, extends toa Copy-hold : fo the Statute of Li-- 
mitation , as It appears by Brooke, Limitation 5 Ed, 6, And witlr 
this agrecs alſo Heydox's. Caſe 3 and though that the words are Vo- 
luntas DPonatoris im the Charter, 6c, yet the Eftate-Tail may be 
created by Devile:. So that the Statute ſhall not have ſuch literat 
conſiruction 3 and as well as a Leaſe for a hundred years may be 
within the Statute of 11 H. 7, which ſpeaks only of diſcontinu- 
ances, as it appears by Sir George Browne's Caſe, 3 Coke: So may 
a Copy-hold Ettate, which is but an Eftate at will, be within the 
Statute of Wejtminſter 2, and it is confcft by the other. part, by 
pleading that he was ſeiſcd in Tail according to the cuſtom of the. 
Marnnor 3 and it is not-pleaded that he had Iſſue at the time of 
the Alienation; and the. other party claimed: by the Alienation, the 
which was not good, it he had 10 Ifſuc at the time of that, it he had 
but Fee-fimple conditional . and fo concluded and'prayed Judge- 
ment, &c. | 
Dodridge Serjeant of the King faith, that tte Reputation, of the 
Eſtate confiſts upon two paris3 hrit, thenames f{econdly, the nature 
of the Eſtatc-Tatl 3 and tor both the makers ot the Statute ot Wet- 
minſier 2. had no in'2ntion that this ſhould extend to Copy- hold, 
And firſt tor the. name, which gives the being, he: cited Fitz. Na- 
tara Brevium, 12 C, where it is faid, that Copy» Tenants. or Coe 
py-holders, or Tenants by Copy, is but a new Term found, tor of 
ancient times they were calicd Tenants in Villeinage, or of baſe te- 
nure , as this alſo appears by the old Tenures , by which it ap=- 
pears, that then they were called and named Tenants, which held' 
in Villeinage, or of baſe Tenure, and Bra&on, Book:2...Chap. $. in 
the. end ſpeaks. of that, and calls them Villains, Sokemains , 
and that if ſuch a Tenant will transfer. his Tenement 3 let it be de- 
livered into the hand of the Lord or his Steward 3. and he wrote 
immediatcly before the. Statute of Weſtminſter 2. and agreed with 
Fitz, Nat. Brev, And alſo Brafton, Book 4. fol. 209. faith, thad 
ſuch Tenants have uſed to Plow: the. Demeſns of the: Lord, and - 
calls and uames them, as before : and 4 Ed. 1. he is called Cu{ta- 
marinus; So that Cuſtom doth not make the certainty of his Eſtate, 
if he hath any : And he faid that 42 Ed, 3.25. is the firſt in Law; 
in which is any merition ot theſe Lands, *and there they are called 
Neiſts. Lands.; And 14 H. 4.323. a. they are called Sokemains = 


baſc . 
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baſe Tenure; and Lambert calls it Folklaud, by which and. ſeveral 
names he ſaith, that the baſeneſs of the Eſtate appears : And to 
the Eſtate he ſaith, that originally it was but at the will of the Lord, 
though that it be according to the Cuſtom of the Mannor : So 
that the Lord cannot put him out, if he perform the ſervices: 
And the Regiſter doth not refpedt him 3 for he hath not framed 
any Original for him, to give him remedy by the commion Law, 
but only in the Court of the Lord, though that erroneous Judge- 
ment be given : Alſo he cannot preſcribe but in the name of the 
Lord, as it appears by 15 Ed. 3. Fitz, preſcription , that ſuch E- 
ttatcs which are incident to Fee-{imple, as Dower , not Tenants 
by the Courtefie cannot be derived out of this without Cuſtom, nor 
that warrantcd ; fo that his Reputation appcars by his name, and 
alſo by his nature : Alſo he intended, that the makers of the Statute 
ot Weſtminjter 2, did not intend that the Statute ſhould extend to 
this; tor it is, Oppoſitam in Objefo, for Cuſtom is withovt time 
of memory : And the Statute of Teftminſter 2, was made 13 Ed. 
1. the beginning of which every one knows. Alſo the Statute of 
Weſtminſter 2, doth not extend to any Lands, but thoſe which the 
Tenant might. have aliencd  bctore the Statute : Put the Copy-hol- 
der had not any power to alien ; for the Lord ought to be his In- 
firument and haud, as Bratiox faith, to alien, transfer he cannot , 
but by the hands of the Lords, and it muſt be reſtored to the Lord 
the words of tne Statute are, The Will of the giver in the Charter, 
&c, So that the Statute intends ſuch Lands which may paſs by Decd 
and Fine, and deviſe his Decds, and the Deed extends to them , 
for a Fine is Chirograph, and deviſe to be made by copy of Court 
Roll is not ſo; for that is only of A&ks made in the Court of the 
Lord , it cannot be within the Statute, for Copy-hold ought to 
be-held of the Lord, and the Tenant in Tail ſhall hold of the giver, 
and fo cannot a Copy-holder, which hath ſo baſe an Eftate : And 
it this ſhall be ſo, theſe miſchicfs will enſue; that is, that this 
baſe Eſtate ſhould be of better ſecurity, than any Eftate at the com- 
mon Law, tor Fine ſhall not be a bar of that, tor it cannot be levied 
of thatz alſo Recovery cannot be ſuffered of that , for there cannot 
be a Recovery in value neither of Lands at the common Law, neither 
ot cultomary Lands, tor they .cannot be transferred but by the hands 
of the Lord. 

And .to Littleton he agreed : and alſo 4 Ed. 2. which agrees with 
this, wherc it is faid that at Stebexbeath, a Surrender was of Copy- 
hold Lands to one and the Heirs of his Body: but he faid , that 
that ſhall not be an Eſtate-Tail, for then the Eſtate hath ſuch ope- 
ration, that this ſettles a Reverſion and Tenure betwixt the Giver, 
and him to whom it is given 3 but this cannot be of _yeIo' 

Land, 


he... 
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Land, for this cannot be held of any, but only of the Lord, and to 
the others 3 this Eftate doth not Jie in Tenure, and yet he agreed 
that of ſome things which did not lie in Tenure, Eftate-Tail may be, 
but Land may be intailcd, but Copy-hold Eſtate 15 fo bale, that an 
Etiatc- Tail cannot be derived out of it, fo that though that cuitom, 
may make an Eſtate to one and the Heirs of his Body, yct this can- 
not be an Eſftate-Tail, but Fee-fimple conditioral, and allo he a- 
greed that they might have Formedon in Diſcender ; but it is the 
ſame Formedon, which was betore the Statute, as if Tenant in Fee- 
ſimple conditional before the Statute, would alien before Iffue, but 
it was an Effate- Tail, with che priviledges of an Eftate-Tail before 
the Statzte; and to the other matter of Surrender, that is the ad- 
mittance of the parties which is an Eſtate-Tail , that doth Jjnot con- 
clude the Court, as it appears by the Lord Bark/ey's Caſe in the Come 
mentaries, where the Eſtate pleaded ſeverally by the parties 1s not-tra» 
verſed by any of them 3 and ſo concludes and prays Judgement, &e, 
And this Caſe was argued again in Trinity Term next cnfuing by 
Montague , the Kings Serjcant for the Defendent 3 and he ſaid, That 
there are three queſtions in the Caſe. 

Firſt, If Copy-hold Land may be intailed, Secondly, Admitting . 
that it may be intailed, if Surrender nuakes diſcontinuance. Third- 
ly, If it ſhall be Remitter. And to the tirli, he ſcemed that it might 
be intailed, and that it ſhall be within the Statute of Weſtminiter 2. 
And firft for the Antiquity of that , he faid that Lit#eton placcd. 
that amongſt his Eſtates of Free-held, and hath becn time out of 
mind, and is a Primitive Eitate, and not deridcd out of the Etiate of 
the Lord, and the Lord is not the Creator of that, but the means to 
convey that, aftcr that it is created, and what is created then hall 
have all the Priviledges and Benchits which are incident to it, and 
ſhall be nurſed by the Cuttom 3 and is time out of mind, and the 
Law always takcs notice of it: and he cited 24 HH. 4.323. by HikFf. 
Brafon, Fitz, Nat. Brev. 12 C, and Brown's Caſe 4 Cite , which 1s 
not {imply an Eſtate at the will of the Lord, but at the will of the 
Lord according to the Cutiom of the Mannor 3 and when it hath 
gaincd the reputation of Free hold, then it thall be directed accord- 
ivg to the Rulcs of the con:mon, Law : and 2 and 3 P. and 5Zz, 
Dyer 114. 60. allow Copy- hold Eſtate to be intailed : And. he {3ith, 
That no Statute hath more libcral expolition than the Statute of 
Wejtminiter 2, 45 Ed. 3. Incumbrance ſhall not charge the Iiive 1n- 
tail 3 alſo a Copy-hold ſhall have a Ci 34 vita, allo a Copy hold 
is within the Szatute of Limitation , and ſo upon the St.t:rte ut any» 
ivg of the pretended rights: Andit is alway intended when a Sratirte 
{peaks of Lands and . Tenements, that the Copy-hotd! 1.ands (hall be 
within that : And he ſaith, That all the Objcctions wiich have been 
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made of the contrary part, are anſwered in Heyden's Caſe, but he 
xelycd upon that, that every real Tnheritance is within the Statute 
of Weſtmirjicr 2. 4 Ed. 2. Formedon lyeth of Copy-hold Land, 
25 E4. 3.45. Eflate-Tail is of a Coxrody and Office, which proves, 
that Copy-!io!d is a real Inheritance : and for that ſhall be within the 
Statute, ;5 4, 3,21, Gavel-kind Land may (be intailed, 6 Rich, 2, 
Arvowry 2. 8 Rich, 2, 26, Copy-holder hall be charged with Fees 
of a Kuiyher at Parliament, 22 and 23 El:z, Dyer 373. 13. Lands 
in ancicnt Demeſn were intailed 3 and he ſaid that the reaſon is, 
that for that it is Inheritance, and time hath applyed them to an 
Eſtate, and ſo concluded , and prayed Judgement for the .Defen- 
dent, 

Hatton Serjeant argued for the Plaintiff, that Copy-hold Lands 
cannot be intailed; for that is but a cuſtomary Etiate, and the Law 
doth not take any notice of it, but only according to the Cuſtom, for 
there were no Eftates-Tail before the Starute, for then all were Fee- 
{imple abſolute or conditional z that is, either implyed, or by limi- 
tation, which cannot tbe of an Eſtate-Tail, which is not within the 
Statute of Wejtminjter 2, for no Actions are maintainable by that , 
but thoſe which are by the Cuſtom, and a Writ of falſe Judgement : 
Sce Fitzherberts Natura brevium 12. 13 E4.3. F. Preſcription 29, 
that it hath no incidents, which are incident to Eftates at the Com- 
mon Law without Cuſtom, as Dower : Sce Revett's Caſe, and ſo is 
Tenancy by*he Courteſic, and there ſhall be no deſcent of that to take 
away Entry, and ſo-of other derivatives : And he ſcemed that it is, 
not within the Statete,for three reaſons apparent within the Statute, 

Firſt , That it is hard that Givers ſhall be barred of their Reverfion 
but in caſe of Copy-ho!ds, the Giver hath no remedy to compel the 
Lord to admit him, atter the Eftate-Tail ipent, but only Subpera , 
and in this Caſe the Lord may relieve himſelt for the loſs of his ſer- 
vices, for that the Statute provides no remedy for him. 

Sccondly, That the Statzte doth not intend any Lands, but thoſe 
of which there is a&ual! Reverſion or Remander, and thoſe which 
paſs by Decd : ſo that the will of the Giver expreſſed in the Char- 
ter, may be obſervcd, and of which there may be a ſubdiviſion, as 
Lord, Meſn and Tenant; for there ſhall be always a Reverſion of 
the Eſtate-Tail, and the Donee (hall hold of the Donor, and not of 
the Lord. hy ” 

Alfo it ſeems that the Statute doth not intend to provide for any, 
but thoſe for whom the Writ in the Formedon ordained by the Sta- 
#«te lics, and agrccd. that for Offices,and ſuch like , Formedon licth, if 
the party will admit Eſtate-Tail to be diſcontinued. 

Alfo the Statute intends thoſe things, of which a Fine may be levy- 
£d, tor the Statute providcs, that (the Fine in his own right ſhould 
be 


Part IT. Bearblock agejn## Read. 

benothing) but by Copy-holder Fine- cannot be'levied, and for that 
he ſhall not be within the Seatmre, and if the words do not extend to 
that, then the equity of the Statzte (hall not extend to that 3 and he 
ſaid, that Copy-hold is not within any of the Statutes, which are made 
in the (ame year, as the Statute which gives Elegit, and ({uch like; and 


to Littleton that an Eſtate by Copy, is where [Lands are given in Fee- 


ſimple, Fee-Tail, and that Formedox lies for that, with which agrees 


10 E4. 2. Formedon 55. It ſeems that the: Eſtate-Tail here mention- | 
cd, (hall be intended Fee-fimple conditional at! the commion Law, and ' 
the Formedon in Diſcender which was at the common Law, for aliena» 
tion before Iſſue : And ſo Littleton (hall be intended, for the Eſtate - 


is within time of memory : See Heydon's Caſe, that a Copy-hold E- 
ſtate is an Eftate in being within the Statute of 31: H.8. And Man- 
wood there ſaid,that infomuch as the Eftate of that is created by Cu- 
ſiom, and the Eſtate»Tail is created by Statwte; yet it ſhall not be 
within the Statztez and he ſaid, that the Caſe of r5 H.B. B. Copy of 
Comrt 24. is repugnant in it (elf, in the words of Formedon; for he 
faith, though that Formedon was given by Statute, and was no other- 


wiſe in Diſcender, yet now this Writ lics at the common Law 3 Und it 


ſhall be intended,that this hath been a Cuſtom there, time out of mind, 
&c, And ſo he concluded, and prayed Jadgement for the Plaintiff, 


Paſch. 9 Jacobi.161t. in the Common Bench. 
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_ the beginning before Hillary 8 Jacobi ;, this Caſe was argued by 
Hutton Serjeant, that the Plaintiff in the Action of Debt ought to 
Recover; for it Executor may pay Debt due by the Teftator by Ob- 
ligation, bctore Debt due by Judgement; this thall be a (Devaſtavit } 
as it is reſolved in Trewinyard*s Caſe, 6 an®7 Edward 6, Dyer $0. 53. 
And he fhal) be charged for the Judgement with his own goods. 
And ſoit wasadjudged between Bond and Hales 31 Eliz. that Judge- 
ment” at the common Law ſhall be firſt ſatisfied before the Statute, 
which is but a Pocket Record, and Judicium redditmr in invitum, Allo 
it was adjudged in Harriſoz's Caſc, 5 Coke 28. b, that Debt due upon 
an Obligation ſhall be firft paid befoxe Statute with Defeaſens for 
performing of Covenant , the which Defeaſens, is not broken 3 
and alfo it is adjudged between Pemberton and'Barkbam here cited 5 


See the be- 
ginning, fe”, 


that Judgement ſhall be fatisficd before Statute Merchant or Staple . 


er Recognizance, though that the Statute be acknowledged before 


the Judgement had by 'the Teftator 3 Sce this Caſe in Harriſon's 
M 


Calc, 


Reyner 4g4inft Powel. Part TI. 
made of the contrary part, are anſwered in Heydes Caſe , but he 
xclycd upon that, that every real Inheritance is within the Statute 
of Weſtmiriicr 2. 4 Ed. 2. Formedon lyeth of Copy-hold Land, 
25 E4. 3.45. Efiate-Tail is of a Coxrody and Office, which proves, 
that Copy-!io!d is areal Inheritance : and for that ſhall be within the 
Statute, :5 4.3.21. Gavel-kind Land may 'be intailed, 6 Rech, 2. 
Arvowry 2. 8 Rich, 2, 26, Copy-holder ſhall be charged with Fees 
of a Kuight at Parliament, 22 and 23 El:z, Dyer 373. 13. Lands 
in ancicnt Demeſn were intailed 3 and he ſaid that the reaſon is, 
that for that it is Inheritance, and time hath applyed them to an 
Eſtate, and ſo concluded , and prayed Judgement for the .Defen- 
dent. 

Hutton Serjeant argued for the Plaintiff, that Copy-hold Lands 
cannot be intailed; for that is but a cuſtomary Etftate, and the Law 
doth not take any noticeof it, but only according to the Cuftom, for 
there were no Eſtates-Tail before the Starute, for then all were Fee- 
{imple abſolute or conditional; that is, either implyed, or by limi- 
tation, which cannot tbe of an Eſtate-Tail, which is not within the 
Statute of Wejtminjier 2, for no Actions are maintainabl- by that , 
but thoſe which are by the Cuſtom, and a Writ of falſe Judgement : 
See Fitzherberts Natura breviam 12. 13 E4d.3. F. Preſcription 29, 
that it hath no incidents, which are incident to Eſtates at the Com- 
mon Law without Cuſtom, as Dower : Sce Revett's Caſe, and ſo is 
Tenancy by*he Courteſic, and there ſhall be no deſcent of that to take 
away Entry, and fo of other derivatives : And he feemed that it is, 
not within the Statzte,for three reaſons apparent within the Statute, 

Firſt , That it is hard that Givers ſhall be barred of their Reverfion ; 
but in caſe of Copy-ho!ds, the Giver hath no remedy to compel the 
Lord to admit him, after the Eſtate-Tail ipent, but only Szubpena , 
and in this Caſe the Lord may relieve himſelf for the loſs of his ſer- 
vices, for that the Statute provides no remedy for him. 

Secondly, That the Statute doth not intend any Lands, but thoſe 
of which there is a&ual Reverſion or Remander., and thoſe which 
paſs by Deed : ſo that the will of the Giver expreſſed in the Char- 
ter, may be obſerved, and of which there may be a ſubdiviſion, as 
Lord, Meſn and Tenant; for there ſhall be always a Reverfion of 
the Eſtate-Tail, and the Donee ſhall hold of the Donor, and not of 
the Lord, * » 

Alfo it ſcems that the Statute doth not intend to provide for any, 
but thoſe for whom the Writ in the Formedon ordained by the Sta- 
#ute lics, and agreed that for Offices,and ſuch like, Formedoz lieth, if 
the party will admit Eftate-Tail to be diſcontinued. 

Alſo the Statute intends thoſe things, of which a Fine may be levy- 
£d, tor the Statute proviacs, that (the Fine in his own right ſhould 


, GLA AS ESC EEE ents way 
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benothing) but by Copy-holder Fine cannot be'levied; and for that 
he ſhall not be within the Seatzte, and if the words do not extend to 
that, then the equity of the Statzte (hall not extend to that 3 and he 
ſaid, that Copy-hold is not withinany of the Statutes, which are made 
in the (ame year, as the Statute which gives Elegit, and ſuch like; and 


to Littleton that an Eſtate by Copy, is where [Lands are given in Fee-- 


ſimple, Fee-Tail, and that Formedoz lies for that, with which agrees 


10 Ed. 2. Formedon 55. It ſeems that the Eſtate-Tail- here mention» : 
cd, ſhall be intended Fee-fimple conditional at! the commion Law, and 
the Formedon in Diſcender which was at the common Law, for aliena» 
tion before Iſſue : And ſo Littleton ſhall be intended, for the Eftate- 


is within time of memory : See Heydon's Caſe, that a Copy-hold E- 
ſtate is an Efate in being within the Statute of 31 H.8, And Man- 
wood'there faid,that infomuch as the Eſtate of that is created by Cu- 


ſiom, and the Eſtate» Tail is created by Statwtez yet it ſhall not be 


within the Statute; and he ſaid, that the Caſe of 15 H. 8. B. Copy of 
Corrt 24. is repugnant in it ſelf, in the words of Formedon; for he 
faith, though that Formedon was given by Statute, and was no other- 
wiſe in Diſcender, yet now this Writ lies at the common Law 3 Und it 
ſhall be intended, that this hath been a Cuſtom there, time out of mind, 
&c. And ſo he concluded, and prayed Jadgement for the Plaintiff. 


Paſch. 9 JacobL1611. in the Common Bench. 


ret Bearblock and Read. 


IE the beginning before Hillary 8 Jacobi; this Caſe was argued by 
Hutton Serjeant, that the Plaintiff in the Action of Debt ought to 
Recover 3 for if Exccutor may pay Debt due by the Teftator by Ob- 
ligation, before Debt due by Judgement z this thall be a (Devaſtavit } 
as it is reſolved in Trewinyard*s Caſe, 6 ant7 Edward 6, Dyer $0. 53. 
And he fhal) be charged for the Judgement with his own goods. 
And ſoit wasadjudged between Bond and Hales 31 Eliz. that Judge- 
ment” at the common Law ſhall be firſt ſatisfied before the Statute, 
which is but a Pocket Record, and Fudicinm redditnr in invitum, Alſo 
it was adjudged in Harriſos's Caſe, 5 Coke 28, b, that Debt due upon 
an Obligation ſhall be firft paid befoxe Statute with Defcaſens for 
performing of Covenant , the which Defeaſens, is not broken 
and alſo it is adjudged between Pemberton and'Barkham here cited 3 


See the be- 
gianing, fe”, 


that Judgement ſhall be ſatisfied before Statute Merchant or Staple . 


er Recognizance, though that the Statute be acknowledged before 


the Judgement had by the Teftator 3 Sce this Caſe in Harriſon's 


M Caſe, 


Bearblock againft Read. Part II; 


Gaſe, 5-Cike 28. b.- and in, 4. Cokg:60-: 4. S4dlers 1Cafe:, apon which: 
he infers,-.that if. an; Executor firſt (atisfte/a. Statate; or, a Recogni- 
{ance before a Judgement, .that this: ſhall be a Deveſtavit, as well as if 
he ſatisfies an Obligation firſt, as in Trewynyard's Cale; and that when 
the Plaintiff which bath Judgement, the Exccutor way. aid himſelf 
by Audite-querela. by this: matter ſubſequent : @uere of Doctor. 
Drurye's Caſes, as in 7. F.6.42, in Detnxe againſt Gamiſhe, and Judge- 
ment had-fos the Plaintiff 3{if- the Judgement be reverſed, refiituti- 
on ſhall be maderte.cvery one--which hath loſs::, So here by Andita. 
Dwerela, if the Executrix hath not more than was taken in Executts 
on by the Statute, .and. it ſeems. to: him, that the. Judgement in the. 
Scire Facias ſhall not; be a Barr in this Action, tor the Judgement- 
remains,, Executrix and-:the Plaintiff; may have: Action. of - Debt: 
upon that,. But of the contrary, if the Plaintiff had brought Ardti- 
on/of Debt upon the Judgement, and _ had been. barred 3 then ſhall: 
be barrcd in Scire Faczias alſo; But the Plaintifl; this notwithſtand» 
ing, may. haye Scire,Faciar upon ſurmiſe, ; that there are new. Aﬀets. 
come to the hands of the Executorz and ſo he concluded and pray- 
ed: Judement for the Plaintiff, Nichols Serjeant for the Defendent 
relies. only upon the. Judgement had upon the Scire. Facias, and 
that. till- that be. defeated , the Plaintiff cannot maintain Adtion 
of Debt; for the Action of Debt is nothing but demanding of Ex- 
ecution and for that till the firſt Judgement be defeated, the Plains» 
tiff hath no remedy at the common Law, All things which bar the 
Execution of the Judgement in Scire Facias 3 theſe ſha)l be Barrs in 
an Action of Debt, as in Baxter's Caſc here laſt adjudged, in an Action 
upon the Caſe for ſlanderous words, the Defendent pleads that he had 
juſtified the ſpeaking of theſe words, at another time in another A- 
Ction brought againſt him, and had a Verdi& and Judgement upon 
that,and ſo demands Judgement,and: adjudged a good Plea,till the tisſt 
Judgement is reverſed 3. for Judgement is the ſaying of the Law: and 
1g Eliz.Dyer 299. 34.in Debt for Coſts recovered in a Writ of Entry, 
the Defendent pleads thae the Plaintiff. hath ſued an Elegit, which 
was executed, and a good Barr in an Action of Debt: And fo 1 and 
2 P. and M. Dyer 107. 24. In Debt for Damages recovered in Aſzc, 
the Nefendent pleads in Barr z that after the Verdict given, and before 
Judgement, ths, Plaintiff entred jnto the;Land, and there no Judge- 
ment is given, .But it feems if the,Plaiptifi:fail of courſe, that the 
common, Law, preſcribes, that then. he ſhall-not.have- Execution (tor 
of thoſe things which rightly are, ated, let. there be Executions )but 
if the Dcfendent.in the firſt Action had pleaded a Releaſe, and Judge- 
ment , was given ypon that again him, he.- cannot. plead that a- 
gain-, ;(for 1t runs. mto the thing judged). 34 Ed, 3. in. Debt againtt 
an, Exccutor,; and-part.'pt the Ars und ;;.the: Plaintiff cannot have 
WP | new. 
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new. Seire Pacjar. witliopt, /Avermient, that! there avenewoAſets 5 -—- 


And; 34 H.6c ! | AGion with;Avermebgzthat, therenartAﬀers, 
and.,Judgement (good: both , ways, and;\Peee@ents thewed 4ok-both 

Courts. And he.intendgcd that the: Exccutor could nathave helped 

himſelf by Audita Bwuerela, unleſs he fears to be impleaded; but 

after Execution he cannot have Reſtitution, and {o concluded and 

* prayed Judgement for the Detendent, Coke chick Juſtice, that there 

cannot be a Devaftavit in the Wits, !unleſs that it be voluntary pay- 

ment by her; for the Statute of 23 H. 8. gives prefent Execution of 
a Statute Staple without Scire Facias: So thatithe Wite had no time 

to plead the Judgement ; and for that this unvoluntary Ac, ſhall not 

be a Devaſtavit ;, forſhe is noagent, but only a ſufferer. And at the 

common Law, if the Plaintiff hath'Judgementr in an'&&ion'of Debt, 
after the year he hathno remedy, but-new Original; andthis miſchiet _ 
was remedicd by the Statute of Magnz Charta;- which gives 9bire F acids 

in place of new AGion. 'But itſeems to him that the Bar in the-Serye 
F acias ſhall remain good Bar, till it be reverſed, as in' 2 Rich, 3. A 
man hath Etetion to have an Adon of Detixxe, or Action of Treſ- 
paſt; and he brings his Action of Detinue, and the Plaintiff 'wages his 
Law, arid after brings an Action of TreſFaf, and the' firſt- Non-ſuit 
pleaded in Bar, and adjudged a'good Bar, '12 Ed-4.' accordingly: 
Foſter, Walmeſley, and Warbwrton, agreed without any doubt: but 
they ſaid, that it the firſt Exccution had been had by Covin; then it 
ſhould have been otherwiſe, | $50 p OOLEY 


In Debt upon buying of' diverſe ſeveral) things,the Defendent con- Debtby Bee + 
feſſeth part 3 and for the reſidue the Aion being brought by an Ex- ©" 


ecutor jn the Detinet only- the Defehdent pleads: he' owerh him no- 
thing ; and upon this Trial was had, and Verdid& for the Plaintiff; 
and after Verdict it was moved, that this misjoyning of Iſſue was aid- 
cd by the Statute of Feofatler: but it was reſolved by all the Juſtices, 
that it was not afded; for it was no misfoyning'of the Iſae, hut no 
Ifue at all; butif chere had been Iſuc joyned; though that it werd-not 
upon the dire& matter, yet this ſhall be aided, and at'the end-the Plain- 
tiff remitted the patt that'the Tſſae was joyned,and praycd Judgement 
for the reſidue, and this was granted : butif the Plaintiff had been non- 
ſuited that would go to all, | | | WE 


- Adtniniftrators during rhe minority had Judgement in Debt, and adminite- 


before Execution ſned.the Executor cameto his age of ſeventeen years; 
and how this Execution fhall beſned comes the queſtion, forthe power 


of the Adminitirator was determined by the attaining of age of ſeven- <V*+ 


teen years;by the Executor, and the Exccutor was not party to the Re- 
cord; and for that he could not ſue Execution 3 but it ſeems that the 
Exccutor may ſue ſpecial Scire Facias upon the Record,and ſo ſue Ex- 
ecution in his own name; 'See 27 H. 8.7, 4. * 

2 M 2 Aion 


4 Crane againit Colepit.. Part IT, 
Afen npon Adion upon: the Caſe for theſe words (He hath flols forty Staure 
words of Lead (meaning Lead: in Stauce ) from the Minſter , and: re- 

ſolved by all; that aQicn doth not lic for it ſhall be intendedthat 
the Lead was parcel of- the Minſter , and Yhe (Inmends) ſhall not 
help that. : | 


e 
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Crane againfi Colepit.. 


Replevin, "\ Homas Crane. Plaimiff in-Replevin againſt Bartholomew Colepit: , 
ar 6a. wy Re the only queſtion was, if Tenant by diſcent of the age of twen- 
being under &y-Y Ears and more, ought under one.and twenty years to Attorn to a 
+4 o 2: Gravt of. the Signiory or. not, and it was adjudged that the Attorn=- 
x ment is good for thice reaſons. 
1.-Firſt, For that he gives no Intereſt, and for that it cannot be up- 
.on Condition 3 for it- is but a bare aſſent, 
', Secondly.,- His Anceftors. held the fame Land by the payment of 
the Rent, and making of their,Services:z and it is reaſon that the Rent 
ſhould be paid, and the Services perfoxmed 3 and for that, though that 
he ſhall have his age for the Land, yet for. the Rent he ſhall not 
have his age: And though that it is agreed in 32 Ed. 3. that he ſhall 
have his age: ( In per que, ſervitia)) yet after his full age the Grantee 
' ſhall diſtrain for; all the arxexages due from the firit , ſo that the 
Attornment is. no: prejudice for this Infant, and he is. in the num; 
ber of thoſe which ſhall-be compellable to. Attorn ; Sce 41 Ed. 3. age 
23. 26 Ed. 3.32. 32 Ed, 3.and 31 Ed, 3, Per que ſervitia, 9 Dd. 3, 
38. 32 Ed. 3. Infant of the age of. three years attorned, and good ; 
and 3 E2. 3,42, Husband attorns, and that ſball bind the Wife, 12 Ed, 
4, 4+ 18 H, 6, Attornment. of an Infant is good to bind him, for 
that it is a lawful AR... i! | 
Thirdly, The Attornment. is a perfecting of that thing, of which 
the Law requires the finiſhing, that is, the Grant of the. Signiory,which 
is not perfect, til] the Tenant attorn : and Foſter Juſtice ſaid, that 
. {o.it had been adjudged-in this Court in the time of . the Reign of E!i- 
z8beth, in which Judgement all the Juſiices agreed with one.voics, 


| without apy contradiction : See 26 E4..3..62,. 
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Paſch g Jacobi. 1617. i the Common Bench, 
4s yet Rowles agani? Maſon, Maſon, ſe the beginning, Michaelmas 


3 bi. - CASE £ 
Jacobi. 2. 4 gs 77h, EXT. 


Oadridge Serjxant of the King argued for the aig faith 

that there are two Cuſtoms : Firſt, That a Copy-holder for life 

under a 10071. may nominate. his Succeſſor. Secondly, That ſuch 
Copy-holder after ſuch nomination may cut down all the Trecs 
growing upon his Copy-hold, and ——— : and- he faith that ic 
hath been adjudged, that the Cuſtom Zopy-holder for life may 
{cl] the Trees growing upen his. Copyholdi is void, between Pophan 
and Hilt, Hillary 45 Eliz.. in this Coxrt ; ſo if the firſt Cuſtom 
doth not-make difference by. the nomination: the ſecond is refolved 
ro be void, and it ſeems to him that the firſt Cuſtom doth not make 
oifference 3 and to the objection, that the firſi Cuſtom hath ten ad- 
judgcd to be good between Bale and Crab : He faith that the Cuſtom 
adjudged, and this-Cuftonn, as it is found differs in many points. Firft, 
It was found that every Copy-holder for lite ſolely ſciſcd without 
Remainder 3 but here is ſole Tenant in Poſſeſhon, and this may be 
where there is a Remaindcr, fo that uncertainty in this makes the 
Cuſtom void, as in 6 E4, 3. Cuftom that an Infant” at the age of 
diſcretion may alien is void tor uncertainty 3 alſo in the Cale here 
it is found, that the Copy-holder may name who ſhall be next Te- 
nant to the Lord, and doth not fay to whom the nomination ſhaif 
be made but in the fuſt Cafe the Cuſtom is found to be, that the 
nomination ought to he. to the Lord: in the preſence of two Copy- 
hojders : alſo in the firſt it is found, that it they cannot agree of 
the Fine, that the Homage ſhall afſeſs it: But in this Cuſtom here 
found there is not any mention of that he.ought to {eek to be admit- 
ted, and doth not ſay at what Court: z the which ought to be ſhews 
ed in certain, as it i5 reſolved, in Pexrmean's Cale, 5 Coke 84. where 
Cuſtom that a Feoffment ought to be inrolled, is expreſſed, ſhall be 
inrolled at the next Court 3 alſo in the firſt Caſe to be found that after 
the Fine is paid or offered, he which is named ſhall be” admitted :. 
and here is not any.mention of that, ſo that he concluded that this - 
is a new- Cuſtom, and not the. ſame Cuſtom which was in queſtion 
between. Bayle and Colepit, alſo it is found that the Trees were cut im- 
mediately after nomination.of. a.new Tenant, and before any admit- 
tance or Fine paid for him.z ſo that inſomuch that the benetit "ps not 
equal as well to the Lord as to the Tenant, as in 2 Ed. 4.28. and 
22. Ed. 4, 80, for plowing and turning upon the Land of another, for 
that, the Cyſtom.thall he vaid.. And to the. ſecond .Cufom _ it 
cems.. 


'Rowles 4294757 Maſon. Part Wl. 
ſeems, that that is void and unreaſonable. Firſt, for that when any 
thing is alledged in the Culiom, that is inconvenient,” though that 
it be not miſchievous, yet the Cuſtom ſhall be void, as in 4 Aſiſa- 
ram 27, in Aſize brought againſt an Abbot, which pleads Cultom, 
that all the Houſes of the South-ſide of the Street ſhall be deviſable.,and 
he claims by force of a Deviſe made according to that Cuſtom , and 
adjudged that the Cuttom is not good , for. it is inconvenient, that 
in one ſelf ſame ancient Town, one Houſe ſhall be deviſable, and anos * 
ther not 3 and upon that the Plea was amended :. ſo -here, Cuftom 
that a Copy- holder may {cl all the Trees is inconvenient ; for it 
doth not appear that this Cuſtom extended to any- other but to 
him : Secondly, this Cuſtom is againſt the Common-wealth, for 
.every Cuſtom ought to have preſervation and maintenance 3 and 
that (hall not be here, for when one Copy-holder hath ſold all the 
Trces, the Succeſſor ſhall not have any Boots nor Fire, and fo, by 
the ſame reaſon he may pull down the Houſe : And fothis tends to 
dcſirugion, and reſts in the will of a man, it he will deſtroy or not, 
And this is inconvenient that ſuch power ſhall be given to one, 
which hath but an Eſiate for life, as in 14 Ed. 3. Barr 277. Copy- 
holder plcads Cuſtam of a Mannor; that that Copy-holder wich 
comes. firſt after a windfal ftall*n, ſhall have it, and xcfolved to 
be void Cuſtom; for that it reſts in the will of a man, it he will 
tind that or not : Soin 5 H,7.9. Cuſtom that if one find Beaſts do- 
ing damage, that he may diſtrain them, and have four pence for his 
damages and adjudged void Cuſtom 3 'for-*the damages are uncer- 
tain, and for that it is go reaſon that.the Fine ſhall be certain : and 
19 Eliz. Dyer 358. 46. Cuſtom that all Deviſes and Leaſes granted 
for more than fix years are meerly void forthwith, is a void Cu- 
ttom, becauſe contrary to common reaſon, and the liberty of one 
which hath Fee-fimple. So 2 Hen. 4. 24, Cuſtom that the Tenants 
ot the Mannox fhall not uſe their Common till the Lord put in his 
Bcalts, is void 3 for it ſhould not depend on the will of the Lord : 
So inthe principal caſe the Lord cannot grant Copy-hold Eftate in 
Revcriion, tor it depends upon the Nomination of his Tenant, and for 
that the Culiom. ſhall be void. WE 
Thirdly, The Cepy-holder hath preſcribed to do a thing which 
45 contrary to his Eftate, and doth not cohere with -the Eſtate, rhat 
1s, that Leffee tor lite ſhall cut the Trecs 3 for he hath bnt a ſpecial 
property. in that, and not the abſolute property and it'is like! to 
a Calc in 19 Ed;3, Feoffment 68, and 19 Aſizeg., where Comman- 
der 1 an Hoſpital preſcribes, that he and' his Predeceſſors,” which 
have had the ſame Othce, have uſed to make Leafes for lives,and in an 
Action brought by the Prior, it was adjudged that the Cuſtom is 
void, and ſo by conſequence the Leaſe was void, for the Mgr 
| cr 


Part IT; Rowles 2gainft/Maſon; 
der hath no- Eſtate to make it i So in Forſe and Hemlivgs Caſe, 4 
Coke, and 3 Ed. 3 F. Dat. Cuſtom that a, married Wife may make 
aWill is void for it doth not Rand with the quality of her perſon : 
fo here 1t is not with the quality of the Eſtate, but it may be obje- 
cted that it is a greater Eſtate, than an Eſtate for lite, for it is perpe- 
tual Free-hold : to that it may be anſwered in this Cafe, it is no-greater 
Eſtate than for lite 3 for the Copy-holder hath only made Nomi- 
nation, but he which was nominated was not admitted 3 ſo that the 
Tenant hath no greatcr Eſtate, nor the Lord hath granted greater 
Eſtate than for lite ; but admit that he be Tenant tor life , with a. 
Remainder for life to him, to whom the Nomination is made, yet 
he cannot do ſuch an a& y and for that the cutting, down of the 
Trees ſhall be a forfeiture of his Eſtate by Cuſtom, by which the F.- 
flateis-created, and Copy-hold Eands are not as other Lands, which 
it they were let for liteat the common Law, the Tenant were diſpu- 
vichable for Waſte, till the Statute of Glouceſter, for it was the Fol- 
ly of the Leſſor to make a Leaſe to ſuch a perſon, which would make 
Waſte, and for that, as the benefit and priviledge of the Copy-holder 
remains, ſo the benefit of the Lord ſhall not be abridged, and ſo he 
prayed Judgement for. the Plaintiff, | 

- Haughton Serjeant ſeemeth the contrary for the. Defendent, and 
he agreed that Cuſtoms: ought to be reaſonable 3 and it they be ge- 
nerally inconvenient, they cannot be reaſonable : and to the firſt ex- 
ception, to prove.that it is a new Cuſtom) that is, that it is found 
that he is only Fenant in Poſſeſſion, without ſaying , without Re- 


mainder, as it was in the firſt Caſe; to that he thought if it were. 


true, that the Copy-holder hath ſuch priviledge, that he might” no- 
minate his Succeſſor, it is not material, and to the lefſening of the 
Fine, that is found very certain; for he that is nominated at the firſt, 
requires admittance 3 and if the Lord refuſe that he ſhall be admit- 


ted for ſucha Fine, that the Homage Afleſs, and ſo it is found, and. 
that is very certain, and the rather for that, that this is a ſpecial - 


Verdid&. : 

Alſo he agreed as before, That Cuſtom ought to be reaſonable , 
and if it be generally inconvenient, though it be not miſchievous, yet 
it ſhall not be geod : and to the Cafe of 4o 4ſiſ. 37. Cuſtom to De- 
viſe the Tenements on the South-ſide of the Strcet, is not good, tor 
that, that Cuſtom cannot be in one particular place certain 3 and allo 
he agreed the Caſe of Windfal, for that tended to charge the Lord, 
2g Eliz, Dyer 299. 59.58, Cuſtom to have Herriot the belt Ecatt, and 
if that be put out of the way before ſciſure, then the Lord may fcile 
and take the Beaſt of any other mans there ariting and lying down, 
to his own proper uſe, and the Cuſtom hcld void and unrealonable : 


So the Cultom.in 20 H.7.. to-have {o, much for every Pound-brcach 
is 
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is void 3 but this Cuſtom is meerly between the Lord and Tenant, 
and the Cuſtom hath made that diſcendable Inheritance 3 and alſo 
may have reaſonable beginning, and the Lord hath benefit for that ; 
that is, his Fine for the admittance of him which is nominared : 
and cuſtom hath created other Eftates, as grant to him and his, is 
good by the Cuftom : and fo the Caſes of 21 Ea. 4. and 22 Ea, 4. 


| beforecited 3 for the turning of Plough upon the Land of his Neigh- 


bour ; So. the Cuſtom, it the Lord teed the Beaſts of his Tenant 
that he may Fold them ; and ſo he concluded, that the firſt Cuſtom 
to make Nomination is good 3 ard to the ſecond Cuſtom, he agreed 
that bare Copy-holder for life , could not preſcribe to cut and fell 
all the Trees, no more than Cultom that Tenant ior lite may deviſe, 
as 35 H.6. But here the Tenant hath perpetuity in his Eſtate, and 
may nominate his Succefſor, and as ivell as the common Law allows 
Tenant after poſfibility of Ifſue extin& to make Waſte; fo may Cu- 
ſtom allow Tenant for life with ſuch Nomination, power to cut and 
ſell the Frees : Alſo he intended, admitting the Cuſtom not good, 
that yet the Copy-holder hath not forfeited his Eftate, tor the Trees 
and the Mannor are granted by ſeveral Grants 3 and for that, though 
that they arc by one (elf ſame Deed, yet by that the Frees are ſevered 
from the Mannor, and the Trees are the cauſc of the forfeiture, and 
they are no parcel of the Mannor, as in 31 Ed. 3. Afiſc 441. by fale 
of a Caſlle the ſervices are extinct, 

So here the forfciture cannot accrue to the Mannor, when that 
cometh by reaſon of Trees, which are ſevercd by xcafon of ſeveral 
Grants 3 and though that the Grant ſhall be taken more lirong 
againſt him which made it 3 as it a man in the Premiſſes give Fee- 
{imple, to have in Tail, the Eftate-Tai] (hall be precedent, and the 
F:e-{imple depending upon that ; (ov it a man have the next avoidance 
of a Church, and the Church becomes void, and after he purchaſe the 
Advowlſen, yet the Preſentation remains as it was before, for that 
is the beſt thing, and ſo it is reſolved in Herlackenden's Caſe, 4 Coke 
63. b. That if a man makes a Leaſe for years of Land, except the 
Trees , and after grants the Trees to the Leſſee, that the Trecs 
are not re-united to the Land; and {o he concluded that it ſhall be 
no forfciture, and prayed judgement for the Defendent : and this 
Caſe was argued again, Michaelmas g Jacobi, by Shirley for the 
Plaintiff, that the firſt Cuſtom was void, inſomuch that he claimed 
to do a greater thing than his Eſtate would warrant; as in 35 H.6. 
Cuſtom that if one pawn the Goods of another , that he which 
hath them pawned, may keep them whoſe fſoever they were, is not 
good, as Cuſtom that the Tenant in Tail may Deviſe, 1s void z for 
his EGate will not warrant it, and ir is prejudice to the Tenant in Re- 
rcrlion ; So Cuſtom that Copy-holder ſhall have Common 3 _ 
another 
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another Cuſtom, that none ſhall put in his Beaſts till the Lord pnt 
in his, 2 H. 4. 24. Allo there is no:Fine limited to be tendred by 
the Tenant, or to be demanded by the Lord : -And if a Copy-holder 
refuſe to pay his Fine it is a fotfeiturez and if the Cuſtom do not 
provide for the Fine of the Lord, as for the Copy-holder, the Cu- 
ſtom ſhall be void : Alſo here cannot be admittance, for Littleton 
faith, that the (ole means to transfer Copy-hold is by Surrender. And 
here if the Cuſtom (ſhould be good, the Copy-hold ſhould be.tranſ- 
ferred by Nomination only, and ſo the Lord ſhould be defeated of 
his Fine and it ſeems alſo that the ſecond Cuſtom is void, for it is 
contrary to the Eſtate of a Copy-holJder, to fell all the Trees, but 
he agreed that he might have®itovers for Houſeboot and Hedge- 
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boot, as it was adjudged in Swayne and Becket*s Caſe, and he cited 


the 19 Aſſiſ. where a Commoner made a Leaſe for life, and void 3 for 
that, that the Eſtate would not ſupport it, 9 H. 6.56. and 11 Rl.6.40. 
Preſcription to fell Eftovers is void ; for Eftovers are appropriate to 
a Houſe: And alſo it was adjudged in this Court between Poltock, 
and Powel, that a Copy-holder for life cannot preſcribe to fell the 
Trees for it is contrary to his Eſtate, as if a Cuſtom be, that if a 
Feoffor die his Heir within age, that he ſhall be in Ward, as8 H.s6, 
And he thought that the Nomination was no alteration 3 for he to 
whom the Nomination is made , hath only an Eftate for lite, when 
the Nomination is made, and that doth not warrant the fale of the 
Trees: And to the third it ſeems, that the Lord of the Mannor 
bargain and ſells the Trecs, and after lets the Mannor to the Bar- 
gainee for years, and then Copy-holder makes Waſte, he thought 
that the Trees were not fevercd from the Mannor, as in 33 H. 8.48. 
Dyer 2. If a man bargain and fell a Mannor, and atter in the 
ſame Dced makcs a bargain and ſale of an Advowſan Appendent, 
this remains Appendent : So it a man bargain and {ell a Mannor, 
and alſo-the Trees do not paſs till Livery be made of the Mannor, 
So if Leſſee for years, gives and grants the Land, and makes a Let- 
ter of Attorney to make Livery, the Term paſſes without Livery, 
and then it is a Forfeiture : And here the Leſſee (hall have the 
benefit. of Shade and Burrough , and the Trees themſelves during 
the Term, as parcel of the Land; and when the Copy-holder 
hath done more than his Eftate will warrant, this is a forfeiturre , 
and the Leſſec ſhall take the advantage of it, and (o he prayed Judge- 
ment for the Plaintiff: Harris for the Defendent that the Cuſtoms 
are good 3 but admitting that fo, yet the Plaintiff ſhall not take 
advantage of it, and he argued that Cuſtom ought to have two 
properties: firſt, rcaſonablez ſecondly, ought to have timc to make 
that pertect, and then ſhall be good, as it appears by the Examples of 
Littleton, f. 37, of Burrough Engliſh and Gavel-kind, and cultom 
may 
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may be againſt common Right,but not again common Reaſon,which 
is the common Law, $ Ed. 4, 18, 14. Ed.” 3. 4. And he intended here 
that the ſecond Cuſtom.is good, if the firtt be good, for then it is per- 
- petual Free-hold, and Copy-hold Eftate of Inheritance, is but an E- 

flate at will at the common Law, and yet ſuch Copy-holder may dif- 
poſe the Trees, as well as. Cuſtom may create the Eltate, as wcll may 
it give ſuch priviledge, as Cuſtom may warrant the taking of Toll 
tor paſſing over the ſoil of another, 22 Aſſiſe. 58, And ſo Cultom 
to have the Foldage of the Beaſts which teeds upon his Soil is good, 
but Culiom for paying the Goods of another is not good x tor there is 
not- any recompence, but tiſhing in the Sca, and to dig the Soil ad- 
joyning for landing of his Ncts is g@d, for this is for the publick 
good, 8 Ed. 4. 23. So the Cuſtom tor turning upon head-land of a+ 
nother is good, and is for the preſervation of Tilling, and allo is be- 
tween Lord and Tenant , and ſhall be intended to have a rcaſonable 
beginning for conſideration, &c, that this continues, for he hath 
Fines and other Services; and yct 3 Eliz.199. Dyer, it the Lord claim 
Herriot of his Tenant, and if it be Efloined, alledge Cuſtom, that 
he may take the Beaſts that he found upon the Land in Withernam 
and this was adjudged unreaſonable Cultom : So 20 H.7.13. Cuſtom 
to have three ſhillings of a ſtranger for. pound-breach is void, but of 
a Tenant is otherwiſe, for it (hall be intended to be a lawtul begin» 
nivg, 11 H.,7.40. So here the beginning hal] be intended to be lawtual), 
and tor valuable conſideration, and for this it ſhall be good: and to 
the ſecond Culiom it tollows by conſequence to be a good Cuſtom 3 
it the tirſt ſhould be good, and then to the third he agreed that Co- 
py- holder cannot make Waſte; and if he do, it ſhall be a fortciture 
of his Eſtate, as it is ſaid by Hwl, 9 H. 4. Waſte 59. but this ought to be 
ſuch Waſte that is prejudicial to the Inheritance, as it is agreed in Her- 
lackenden's Cafe, 4 Coke, where it is agreed that the Bargaince hath 
ievcral Intereſts in the. Land, and in the Trees, and by the Writings, 


by the making of the Leaſe of the Mannor, they are not re-united and. 


anrexcd to the Free-hold again, and then the cutting and ſclling is 
0 prejudice to him in Reverſion, and {o no Walie to make forteirure, 
and {ov heconcludcd and prayed Judgement for the Detendent, and is 


adjourncd.; Sec theboginningoful LS 2, 
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' Trinity 9 Jacobi 1611, iz the Common Bench. 


As yet Do@or Huſley's Caſe: See Hillary 8 Jacobi. 


N the Writ of Raviſhment of Ward, between Francis Moor Eſquire 
Plaintiff, againſt DoQor Huſſey and Katherine his Wife, Kobert 
IVzkeman Clerk, and many other Defendents; Dodridge the Kings Ser- 
jeant argued for the Detegdent Doctor Hwſſey, that a married Wite is 
not within the Statute of Weſtminſter 2. chapter 35. By which the 
Writ of Raviſhment of Ward is giveth, that which betore the Sta- 
tute was only Treſpals, is by the Statute altered in manner and form 
of proceedings, and in penalty of Judgement 3 and he thought that 
this Writ being formed upon the Statute, doth not extend to a mar- 
ried Wife; for by the Statute, if the Defendent cannot fatisfie for the 
marriage he muſt abjure the Realm, or (hall have perpetual Impri- 
ſonment, which goes near to every man next unto his lite, the love 
of his Country and Liberty, and thoſe the makers of the Statute did 
not intend againſt a niarried Wife, and he grounded his argument up- 
on theſe words of the Statute, by which it appears, that tke makers of 
the Statute, did not intend any perſon which had no propricty in any 
Goods, nor power to make ſatisfaction. 

For firſt the Statute provides, that if he be able to make fſatisfati- 
on, that then he ſhould fatisfie, if not that then he ſhould abjure the 
Realm, by which it appears that the Statute intends thoſe that have 
property, and by poſlibility may fatisfie, but a woman cannot, for her 
marriage is a gitt of all her goods perſonal to her Husband : See for 
that Fox and Girtbrocke*s Caſe Commentarics. 

Secondly, the Statute provides new form of proceedings, for if the 
Ward, or any of the parties by hanging the Writ, the Writ (hall not a- 
bate 3 but it ſhall be revived by Retummons, by or againſt the Exe- 
cutors of him that is dead 3 by this it appears that he which hathno 
power to make Executors, ſhall not beintended to be within the Sta- 
tute, and a marricd Wife cannot make a Will, and by conſequence can- 
not make Exccutors: See Coke 6, a. Forſe and Hemblix's Caſe, 3 Ed.z. 
Deviſe 13. 4 H.6.6. and if the Executors have no Aﬀets, then the 
Statute gives remedy againlt the Heir. 

Thirdly, the Statute intends to give Action againft him which 
may have poſſetlion of the Ward, the which a married Wife cannot 
have, for her poſſeſſion is to the uſe of her Husband, and by the 
words of the Statute, he againſi whom the Aion is given, ought to 
be made Fidei poſſeſſor., and to the objeion, that though that the 
Wite marricd cannot by any potlibility have ſufficient tomake fatiſ- 
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way be againſt common Right,but not againſi common Reaſon,which 
is the common Law, $ Ed, 4, 18. 14. E4.' 3.4. And he intended here 
that the ſecond Cuſtom is good, if the firli be good, for then it is per- 
petual Free-hold, and Copy-hold Eftate of Inheritance, is but an E- 
fate at will at the common Law, and yet ſuch Copy-holder may dif- 
pole the Trees, as well as. Cuſtom way create the Eltate, as wcll may 
it' give ſuch priviledge, as Cuſtom may warrant the taking of Toll 
tor paſſing over the ſoil of another, 23 Aſiſe. 58, And 1o Cultom 
to have the Foldage of the Beaſts which teeds upon his Soil is good, 
but Culiom for paying the Goods of another is not good x, tor there is 
not- any recompence, but tiſhing in the Sca, and to dig the Soil ad- 
joyning for landing of his Nets is g&d, for this is for the publick 
good, 8 Ed. 4. 23. So the Cuſtom tor turning upon head-land of a+ 
nother is good, and is for the preſervation of Tilling, and allo is be- 
tween Lord and Tenant , and ſhall be intended to have a rcafonable 


beginning for conſideration, &c, that this continues, for he hath. 


Fines and other Scrvicesz and yct 3 Eliz.19g. Dyer, it the Lord claim 
Herriot of his Tenant, and if it be Eſloined, alledge Cuſtom, that 
he may take the Beaſts that he found upon the Land in Withernam 
and this was adjudged unreaſonable Cultom : So 20 H.7.13. Cuſtom 
to have three ſhillings of a ſtranger for - pound-breach is void, but of 
a Tenant is otherwiſe, for it (hall be intended to be a lawtul begin- 
ning, 11 H,7.40. So here the beginning {hall be intended to be Jawtu], 
and tor valuable conſideration, and for this it ſhall be good: and to 
the ſecond Culiom it tollows by conſequence to be a good Cuſtom 3 
it the thirſt (hoald be good, and then to the third he agreed that Co- 
py-holder cannot make Waltez and if he do, it ſhall be a forfciture 
of his Eſtate, as it is ſaid by Hwl, 9 H. 4. Waſte 59. but this ought to be 
ſuch Waſte that is prejudicial to the Inheritance, as it is agreed in Her- 
lackenden's Caſe, 4 Coke, where it is agreed that the Bargainee hath 
{evcral Intereſts in the. Land, and in the Trees, and by the Writings, 


by the making of the Leaſe of the Mannor, they are not re-united and. 


annexcd to the Free-hold again, and then the cutting and ſclling is 

ro prejudice to him in Revertion, and {o no Walie to make forteicure, 

and fo heconcluded ard prayed Judgement tor the Detendent, and is 
OE 
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N the Writ of Raviſhment of Ward, between Francis Moor Eſquire 
Plaintiff, againſt Doctor Huſſey and Katherine his Wife, Kobert 
Wakeman Clerk, and many other Defendents:; Dodridge the Kings Ser- 
jeant argued for the Defteudent Doctor Huſſey, that a married Wite is 
not within the Statute of Weſtminſter 2. chapter 35. By which the 
Writ of Raviſhment of Ward is giveh, that which betore the Sta- 
tute was only Treſpaſs, is by the Statute altercd in manner and form 
of proceedings, and in penalty of Judgement ; and he thought that 
this Writ being formed upon the Statute, doth not extend: to a mar- 
ried Wife; for by the Statute, if the Defendent cannot fatisfie for the 
marriage he muſt abjure the Realm, or ſhall have perpetual Impri- 
ſonment, which goes near to every man next unto his lite, the love 
of his Country and Liberty, and thoſe the makers of the Statute did 
not intend again a niarried Wife, and he grounded his argument up- 
on theſe words of the Statute, by which it appears, that the makers of 
the Statute, did not intend any perſon which had no propriety in any 
Goods, nor power to make fatisfa&ion. 

For firſt the Statute provides, that if he be able to make fatisfacti- 
on, that then he ſhould fatisfie, it not that then he ſhould abjure the 
Realm, by which it appears that the Statute intends thoſe that have 
property, and by poſlibility may ſatisfie, but a woman cannot, for her 
marriage is a gitt of all her goods perſonal to her Husband : See for 
that Fox and Girtbrooke's Caſe Commentarics. 

Secondly, the Statute provides new form of proceedings, for it the 
Ward, or any of the parties by hanging the Writ, the Writ (hall not a- 
bate 3 but it ſhall be revived by Relummons, by or againſt the Exe- 
cutors of him that is dead 3 by this it appears that he which hath no 
power to make Executors, ſhall not be intended to be within the Sta- 
tute, and a marricd Wife cannot make a Will, and by conſequence can- 
not make Executors: See Coke 6, a. Forſe and Hemblix's Caſe, 3 Ed.z. 
Deviſe 13. 4 H. 6.6. and if the Executors have no Aſſets, then the 
Statute gives remedy againſt the Heir. 

Thirdly, the Statute intends to give Action againſt him which 
may have poſſcilion of. the Ward, the which a married Wife cannot 
have, for her poſſetſion is to the uſe of her Husband, and by the 
words of the Statute, he againſi whom the Adion is given, ought to 
be made Fidei poſſeſſor., and to the obje&tion, that though. that the 

Wite marricd cannot by any pollibility have ſufficient —_— _ 
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fation according to the intent of the Statute, yet if the Husband 
hath ſufficient , he ſhall anſwer for his Wife, as in 48 Ed. 3. 26, 
and 17 H.6, A married Wife ſhall be attached by the Goods of the 
Husband : he faith that there the reaſon is, that the Wife is anſwera- 
ble by the Husband, but this is only to make him appear, but he a- 
gainſt whom the Action is given, by this Statute ought to have pro- 
perty 3 and in ſuch Cafes a married Witc (hall not be puniſhed, as in 
the ſame Parliament Weſtminſter 2. chapter 25. is proved, that.it a 
Difſciſor fail of Record that he ſhal] be impriſoned, in Aſiſe 3 for 
this is the ſpecdy remedy 3 but if a. married Wife pleads a Record 
and fails of that to the Jury, ſhe ſhall not be impriſoned, though 
that the Afſiſe was brought againſt the Husband and the Wife, or a- 
gainſt the Husband, and the Wife is received : Sce 1. 3 Af. 1. 44 Af 
3. 17 Aſſ. 19. 11 H.4. | 
Alſo the Statute of Comuntiim Feoffatis, fol. gg, which was made 
in the time of the ſaid King Ed. 3. in which time the Statute of 
Weſtminſter 2, was madc,and is contemporary with the ſame Statute, 
by which it is provided , that if any plead Joyntenancy, which is 
tound againſt him» in the Aſiſe, that he ſhall be imprifoned by the 
fpace of a year, and 16 Aſiſe 8. Husband plcads Joyntenancy with 
his Wife, and maintains the Exception which is found againſt 
them, and reſolved that the Wife ſhould not be impriſoned by this 
Statute, 21 Aſiſe 28. 31 Aſſſe a. accordingly 3 and he ſaid there was 
not any Precedent nor Book of Record, by which it appears that a 
Writ of Raviſhment of Ward, was maintained againli a. married 
Wife, for Raviſhment after the Coverture , but for Raviſhment be- 
fore the Coverture : See 6 and 8 Ed. 3. and to the ObjeQion that the 
Plaintiff hath eleQtion, if he will have the ſufficiency come in queſtion, 
may but admit the Defendents to be ſufficient, and then the impri- 
Conment, nor the abjuration ſhall not be inflicted, as it teems to be 
ſome opinion, 8 Ed. 3. 52. and to that he faith, that the admittance 
of. the parties cannot alter the Law.; for if it were not the intent of 
the makers of the Statufe, that this ſhould extend ro the. Wife, the ads 
mittance of the parties will not make that extend over the proviſion 
of that; alſo it ſeems-to him that the Verdid is not perfect for that 
it is not found by whom the Ward was married, but only. that he 
appeared marricd; and it ought to be without the conſent of the 
Plaintiff, and for that it might be, that he was married by the Plain- 
tiff, *and then there is-no cauſe of Action, nor to-have the value of the 
marriage, and it appears by 22 R. 2. Damages 130, that they ouglit 
eo enquire. by whom he is marricd, and alſo the value of the marri- 
age; and if it doth not-appcar whether he be married or not, then 
the Verdict ſhall ve conditional, and Judgement alſo, and all the 
Pccedents are, he appears. maxricd without the afſent of the _ 
| anc. 
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and ſo he concluded, and prayed that the Judgement might ſiand : 
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Harris Serjcant for the Plaintiff prays Judgement, and he ſuppoſed Harris 


that it is in the choice of the Plaintiff what Judgement he would 
have 3 for he ought to have Damages, and the value of the mar- 
riage, and it remains in the diſcretion of the Plaintiff, what Judge- 
ment he will have (that is) upon the Statute, for to have the cor» 
poral- puniſhment, or allow the Defendents to be ſufficient, and fo 


to have Judgement for the Damages, and the value of the Marriage, 


without any impriſoment or Abjuration : as in 29 Ed:3. 24. and 
$ Ed, 3.52. where the queſtion was demanded of the Plaintiff : and 
in 22 Rich. 2. Damages 130. Hankford demanded the qucltion, if 
the Jury ought to enquire it the Defendents were ſufficient or not. 
and it was reſolved that they need not: And in 34 H.8. Trinity, 
Rot, 347. there is a Precedent accordingly, where the Husband and 
the Wife were found guilty; and the Action was founded upon the 
Statute, and Capias awarded againſt them both, and to the failing of 
the Record.,it is reaſon that the Wite ſhould not be impriſoned for the 
Pleas are the Pleas of the Husband and his Acts: and in their H. 4. 
51. and 21 Aſſiſc 4. in Aſhſe the Wife was received, and voucheth 
a Record, and failed, and no Judgement upon that againſt the Huſ- 
band, and the Wife was impriſoned ; and fo upon Allegation of 
Joyntenancy, the Wife was imprifoned-z and fo he concluded, and 
prayed Judgement for the Plaintiff : And at another day the Caſe 
was argued again by Montagne the Kings Serjcant for the Defendent , 
that a married Wite was not within the Statute of Weſtminſter 2, chap. 
35. And he ſaid, that the true courſe for underſianding the Statute, is 
to confidcr three things : | 

Firſt, the common Law. before the making of that Statute, 

Secondly, the miſchicft that the Statute intended to remedy. 

Thirdly, againſi what perſons the Statute intended to remedy ſuch 
miſchiefs: And to the firſt he intended that at the common Law , 
before the making: of the Statute, the Remedy for Raviſhment of 


Ward, was an Action of Treſpaſs, as it appears by Fitz. Na. Brev.. 


And then it was quelſtioned, it the Plaintiff ſhould recover the Body 
without Damages, or Damages only without: the Body : See 9 Ed. 
4. 48 Ed. 3.20. 27 H. 6. And then there was no greater punifh- 
ment, nor other remedy for.the 'taking of the Ward, than of other 


goods 3 and tor the remedy of that, the Statute of Weltminjier 2.. 


chap. 35- was made, by which it is provided, that-if the Raviſher re- 
ſtore the Ward unmarricd, then the Plaintiff ſhall recover only Da- 
mages for the Raviſhment, and not the value of the Ward : But if 
the Ward be married, then the Guardian ſhall recover the value of 


the marriage 3 and if he ſhall not fatisfie, then he (hall abjure the. 


Kipgdom, or have perpetual wnpriſommecat, and the puniihmenss 


ifictcd: 


Montague. 


DoGor Huſley's Caſe. Part NW. 

inflicted by the Statute , being ſo penal; Then the perſons which 
are within the Statute are conſiderable; for in all penal Laws, the 
perſons and the penalties are the things to be confidered 3 and to the 
perſons this Statute ſaith, that one for anothers fault is not to be pu- 
nilhed : and he faith, this is referred to Damages, as well as to Impri- 
'Sonment, and it 15 nota loſt Caſe, and the Plaintiff without remedy, 
toz Action of Treſpals lies againlt the Husband at the common Law z 
tor, tor all Treſpaſſes at the common Law done by a married Wife, 
the Husband (hall be puniſhed by payment of the Damages and Coſts 
which arc recovercd : See 14 H.8. and g Ed. 4, But tothe Statutes * 
which are penal and infli& corporal puniſhment there otherwile z 
and as the Statute .of 23 Eliz, made againſt Recuſants for not re- 
{orting to Church, ſhould forfeit twenty pounds tor every munth3 
and rcfolved that this ſhall extend to a marricd Witc, ard for that 
the Husband (hall be liable to Action : But by the third of Facobi, 
there is ſpecial provition, that the Woman ſhall not be fubjc& to 
twenty pounds a month, but other puniſhment provided for her, 
and he {uppoſcd that where a Statute gives Impriſonment and Da- 
mages, and a married Wite offends the Statute, the ſhall be impri- 
{oned 3 but the Husband ſhall pay the Damages, as in8 H.S. 15. 
upon the Statute of Weſtminſter, a Woman was impriſoned for talſc 
appeal, tor the death of her Husband, who was brought into the 
Court and living: And in the 11 H. 4. 54. it is marvel that the 
Statute of IVeſtminiter 2. gives the Action to the Heir, infomuch 
that Interc(t appears to the Executor : And for this Hi! faith, That 
the Statute was not made by thoſe which were skilled in the Law, 
but he ſpake ill, ſaith the Reporter': Alſo the words -of the Statute, 
if the Raviſher cannot fatishe , he ſhall abjure the Realm, or have 
perpctual imprifonmcnt, and the Wife cannot by any poſhibility, 
make fatistaction, for ſhe cannot have any Goods ſo as the Caſc 
is, the Statute would make perpetual ſeparation , cither by ab- 
juration or perpctual impriſonment, it this ſhall extend to a mar- 
ricd Witez as in 6 H.7. was the queſtion, whether a marricd Wite 
ſhall be Atrachcd for that, and ſhe had no Goods, as it is 48 Ed. 3. 
2. the Sheriff returns ( Nihil) againſt a monk, tor that that he 
had no Goods, tor all his Goods are the Goods of the Abbot, and 
it is impoitible thata marricd Wife ſhould have any Goods, and 
the Law doth not compel to impoſſible things : See 3 Ed. 4. 4 H. 
6. Alſo the Statute ſaith , That if the Raviſher dye , hanging the 
Writ, let the Law proceed againſt his Exccutors by reſummons, and 
a married Woman-cannot make Executors and to the like Caſes, he 
thought that a inarried Wife was not within the Statute of Offcn- 
ders in Parks, and this gives the ſame puniſhment that the Statutc 
g1vcs, as it is xcſolved, 13 Aſif. '$o it a_ married Wite fail voy 

| \CCOT 


Part IT. Do@or Huſſty's Caſe. " 


Record in Affiſe, ſhe ſhall not be imprifoned, and the'Husband is 
joyned only for conformity, and for no other cauſe : and to the Pre- 
cedent of 34 H.5. which hath been cited here againſt the Husband 


and Wite, and Judgement by default againft both : and upon this, 


Capiatur is awarded againtt, them both 3 but this is only tor the im- 
prifonment, bat zot tor the Damages 3 and alſo this Cafe differs from 
that, for hcre the Husband is found not guilty : Allo it ſeems that 
the Book of Entrics, 366. 15. lies againſt Husband and Wite, and 
_ there they both plead; bur it the Wite only be condemned, the Huf- 

band ſhall not pay the Damages recovered againſt her, 44 Ed, 3.25, 
as a Leaſe is made to the Husband and Wite, the Husband makes 


Waſte, and an Action of Waſte is brought againit them both, and: 


the Husband dyes, and the Writ abatcs, for the wrong dics with him, 
and the Wife ſhall not be puniſhed 3 and fo prayed that the Judgement 
might ſtay, and Doctor Huſſey not puniſhed. | 

Hrntton Serjeant for the Plaintiff prayed that-the Judgement might 
be entred 3 and firſt he conſidered the common Law, and after that 
the Statute, and at the common Law he agreed that a Treſpals lics 
againlt the Husband and the Wife, tor Ravithment made by the Wite; 
and in this he ſhould recover Damages againtt the Husband and the 
Witfcz and the Husband-ſhall be charged with the Damages, though 
it be byt for words procceding from her Tongue, or any'other Trel- 
paſs; and if the Husband make default, his body ſhall be impriſoned, 
{o that it appears that there was remedy at the common Law by A- 
tion of Trclpafs, and that the Husband was fubjcct to that, then 
by conſequence it was intended that all perſons which were charge- 
able by the common [.aw ſhall be chargeable by. the. Statute, and 
dy the Action which is formed upon that, and by the common Law 
the Husband was chargeable, and by conſequence ſhall be charge- 
able by the Statute; and he intends that there would be difference 
between actual wrongs. and others which arc come by omithon, and 
it the Witc be the pcrſon which did the wrong, then ſhe ſhall be 
puniſhed as well by Statute, as ſhe was before by the common Law, 
alſo the ſhall be out-lawed, and-it hath been agreed that Raviſhment 


ct Ward ſhall be maintainable againſt the Hushand and the Wite, if. 


tney both arc Raviſhers, and alſo if the V Vite be Raviſher before mar- 
rizge, and aftcr takes a Husband, the Husband ſhall be charged with 
the Damages, and his Body fhall be impriſoned, and by coniequence 
ſhall be abjured3 alfo the may make an Executor by the con- 
icnt of her Husband, but admitting, that ſhe could not, then the 
remedy is given againit the Heir , and (he thall be within this Sta» 
tute az well as other Statutes made in the time of the ſaid King, as 
the Statute of Weſtminier 1.37. and thall be a Diſſcifor with torce, 
ard {all be imprifoncd, whether the Husband joyn with hcr oz not, 


AZ 
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Hutton. 


Burnham' ag2irft Bayne. PartIT). 
a5 it is adjudged 16 Aſiſe 7, for all Statutes which provide for atu- 
al wrong, a married VVife ſhall be intended within them, as it is 
9 H.4.6. But the pleading of Joyntenancy, there the Plea is the a& 
of the Husband , and . ſo failing of Record, upon the Statute of 
34 Ed.3. as itis 16 Aſiſe8. for the Husband propounds the excep- 
tion; but it the VVife propounds the exception, then ſhe ſhall be 
within the Statute, and ſhall be impriſoned, 21 Ajiſ-: So it a mar- 
ried V Vife make actual Diſſcifin with force ſhe ſhall be impriſoned, g 
H.4.7.b, 8 Ed.3.52.22 E4.2. Damazes 20.27 H.6,. Ward 118. And 
fo the Precedent, Trinity 33 H. 8. Rot, 347. in a Caſe between Thom s 
Earl of Rutland againſt Lawrence Savage, and his VVife in Raviſh- 
ment of VVard, at the N:fi prius the Detendents make default ; and 
the Judgement was, that the Husband and VVife ſhould be taken, 
and upon that inferred, that the Husband ſhould be ſubject and 

charged with the Damages; and ſoit is taker upon the Statute of 35 

Eliz, that the Husband ſhall be-charged with the Debt for the Re- 

cuſlancy of the VVite, and (hall be impriſoned for the not payment of 
it, as to the Verdict it ſeems that this is good, and it ſhall be in- 

rended the V Vard was married by the Defendents, as in 33 E4. 3. Ver. 

did 48. it is found by Verdia, that Mrljer enters, and reſolved that 

this (hall be intended in the life of the Baſtard, or otherwiſe it is no- 

thing worth 3 and in Fzlwood's Cafe 4 Coke, the Jury tound that the 

Defendent acknowledged himſelf to be bound, and that ſhall be in. 

tended according to the Statuteof 23 H. 8. and ſo here though that 

tt be not found, that the VVard was married by theſe Detendents , 

yet it ſhall beſo intended, notwithſtanding that nothing is found, 

but only that he appeared married, and fo he concluded and praycd 

Judgement for the Plaintiff, This Cafe was.ſolemnly argued this 

Term by all the Juſtices, that is, Coke and Valmeſly, Warburton and 

Foſter, and upon their ſolemn arguments, Coke and Walmeſley were of 
opinion that a married VVite is not within the Statute, and IW/arbur- 

#0 and Foſter were of the contrary opinion, and ſo by reaſon of their 

contraricty in opinion, the Judgement was ſaid. 


Trinity 9 Jacobi 1611. 7# the Common Bench. 


Burnham ag4i»ſt Bayne. 


He Caſe was : A man ſeiſcd of divers Lands, the half of them 
were extended by Elegit , and before Execution was had a- 
21inſt him, a new Elegit Awarded, and it all the half which remains, 
or but the half of that which was the fourth part of all ſhould be 
2xtended was the queſtion: And it was agrccd by all the mane 
zut 


Part II. Trobervil ag «i»57 Brent. ' > 8 
but the half of that which remains, and not the half of all, which - 
'he had at the time of the Judgement : But the half of that, which 
he had at the time of the Elegit: And if all which remains be ex- 
tended, the Extent ſhall be void by all the Juſtices: See 10 E4. 2. 
Execution 137. 16 E. 2. Execution 118, And here the principal 
Caſe was 3 A man hath a Rent of forty pound, reſerved upon a Leaſe 
for years, and two Judgements in Dcbt were had againſt him at the 
Suit of Sir Thomas Cambel, and three Judgements at the Suit of the 
Plaintiff; the half was firſt extended by £legit, upon the .firlt Judge» 
ment had, at the Suit of Sir Thomas Cambel, and after upon the 
Judgement had at his Suit , thechalf of the reſidue was extended, 
and after upon the Judgement at the Suit of the Plaintiff all the res 
fidue was extended, and all the Juſtices agreed that-the Extent was 
void 3 for they ought to extend: but the half of that which remains 3 
and that was-but the fourth part, 


Trinity 9 Jacobi, 1611. in the Common Bench. 


Trobervil againſt Brent. 


E hw Caſe was; A man makes a Leaſe for years rendring Rent, Sitrrender 
and after grantsthe Reverfion for life ; to which Grant the Leſ> Jr Status 
ſce for years attorns, the Grantce acknowledgeth a Statute, and after edged. 
ſurrenders his Eſtate 3 the Conulee extends the Statute, and diftrains 

tor rhe Rent, and in*the Repleviz avows for the caufe aforeſaid, and 
adjudged that the Avowry was good. 

Agreed that Creditor may ſue the Executors, and the Heir of px*cutors 
the Debtor alſo 3 but he ſhall have but one Execution with fatisfa- the Heir. 
ion : Sce the Statute of 23 H. 8. for ſuch courle in the Exche- 

uer. | 
; Note, that no Court of Equity may examine any matter of Equi- Court of £- 
ty after Judgement, which was precedent the Judgement : See the T7: 


Statute of 4 H. 4. chap.23. 


| Trinity 9 Jacobi 1611. in the Common Bench. 
Hamond againſt Jethro. 


J He Caſe was this: Edwerd Hamond was Plaintiff in Debt upon a'Debe upon 3 
Bill againſt William Jethro, and the Bill was made in this man-'Bill 

ner, Memyurandum, that I William Jethro do owe and am indebted 

O unto 


Harris, 


Shirley. 


Hamond againit Jethro. Part 1E.- 


unto' Edward Hamond'in' the' ſum of: ters pound;-for the payment ' 
whereof, I bind-my ſelf, &c. in: witneſs, and after' the (in 'wit- 
neſs ) it was thus ſubſcribed, - Memorandum, that the' ſaid William 
Fethro be not compelled to pay the ſaid ten pound, until he re- 
covers thirty pound upon an Obligation againſt A. B. 6c. And in the 
Count was no mention made of this ſubſcription 3 but this appears 
when the Defendent prays, hearing of the Bill, the which was then 
entred verbatim of Record, and upon that the Detendent demurred 
in Law. Harris Serjeant for the Plaintiff agreed, that if it had been 
in the body.of the Bill, it ought to have been contained in the Count 
to enable the Plaintiff to his Action 3 but that which 1s after (in wit- 
neſs) is no parcel of the Bill, and for that it need not to be con- 
tained in the Count, 9 H. 6.15, 16, A thing which doth not entitle 
the Plaintiff to Action, need not to be contained in the Count, 36 H. 
6.6. If the Condition be indorſed or ſubſcribed , it need not to be 
contained-in the Count but if it be contained before the (in witneſs) 
then it ought to be contained in the Count, 21 Ed.4. 36. It a man be 
bound to pay ten pounds, when the Obligee carrics two hundred 
load of Hay to his Houſe; there the Condition tis. precedent, and it 
ought to be contained in the Count, 22 Ed. 4. 42. accordingly ſo here 
the matter is ſubſequent to the Cin witneſs) and there is not any 0- 
ther matter upon which the Aion is founded , nor contained in 
the body of the Bill, nor to be performed by the Obligeez and for 
that he prayed Judgement for the Plaintiff : Shirley Serjeant for the 
Defendent, that the ſealing is immediately after the Proviſo, and 
is adjoyning to the Bill in writingz and for that be it to be perform- 
ed of the part of the Plaintiffor Dcfendent, it ought to be mentioned 
in the Count ; for this entitles the Plaintiff tohis Action of the Caſe 
in36 H. 6.6. It is a Condition ſubſequent, and there need not to 
be ſhewed 3 But if the Condition be precedent, and contained in the 
writing, before the inſcaling there, it ought to be mentioned in the 
Count : And in this principal Caſe, this is either a Condition prece- 
dent or nothing, for it is, that he ſhall not be compelled to pay the 
ſaid ten pounds until he had recovered thirty pounds and if he never 
recover, he never ſhall pay the ten pound 3 and it isa condition of 
the part of the Defendent; and it is adjudged in Uſſard's Caſe, that 
where a condition is precedent; there it ought to be contained in 
the Count , but where it is ſubſequent, otherwiſe it is: So 15 H. 
7. 1. Grant, that when the Grantor is promoted to a Benehice that 
he ought to give the Grantee ten pound ; this is precedent , but 
in the principal Caſe it. is a Condition or Covenant : and though 
that it be ſubſequent, yet it may ſtay the Suit as well as an acquit- 
tance, which is to be an acquitrance, if he be vexed, otherwiſe not, 
but a. Condition that. he ſhall not ſue. the Bill js void, for it is con» 
trary . 


Part IT: 
trary.to that, and bars him of all the fruit of that, and precedent con- 
dition may be placed after the (in witneſs) as well as before, ſo he 
prayed Judgement for the Defendent : Coke chict Juſtice (aid, that 
this whictris after (in witneſs) is not part of the Deed, but may be 
a Condition or Defeaſance ; but if it be not (in witnefs) in the Deed, 
then it ſhall be parcel of the Bill ; but though that this be put af- 
ter the (in witneſs) yet it ſhall have his force as Defeaſance, but it 
need not to be contained in the Count 3 for in Bonds and perſonal 
things, there need not ſuch ſtrict words as in other Decds, and 
tor that this (hall bea good Condition or Defeaſance z but then the 
Defendent ought to have that ſo pleaded, and not demurr, for this 
makes the Bill conditional ; Warburton and Foſter agreed, Walmeſly 
did not gainfay it, and for that it was adjudged for the Plaintiff, if 
the Dcetendent did not ſhew cauſe to the contrary, by ſuch a day,which 
was not done, ; 

Note, it was adjudged by all the Juſtices, that fealty gives ſcifin rey 
of all annual ſervices, ſufficient to make ſeifin in avowry, but not in annual Ser- 
Aſfiſe z, but of accidental ſervices , this gives ſcilin in Aſſiſe 3 and a "TT 
man cannot take exceflive diſtreſs for that, for this is the more ſa- 
cred (ervice, as Littletox ſaith of Homage, the moſt honourable : Sce 
42 Ed, 3.26. 11 H. 4.2. 

Note, Two retain an Attorney, both die, the Executor or Ad- Attorney 
miniſtrator of the Survivor ſhall be only charged, and not the Exe- bring 
cutors of them both, for a perſonat contra ſurvives of both par- for Fecs, 
ties, otherwiſe of real contracts as warranty : See 16 H.7. 13. 4. 

3 Coke, Sir William Herbert's Caſc, 30 E4. 3. 40. 17 Ed. 3.8. The 
Attorney brought an Action of Debt againit both, and the Execu- 
tors of both the parties which retained him for his Fees, and both 
pleaded joyntly, that they' detained nothing, and it was found for 
the Plaintiff, and upon motion in arreft of Judgement, the Judge- 
ment was ſtayed , infomuch that the Executor of the Survivor was 
only chargeable, notwithſtanding the pleading and admiſſion of the 
PartiCS. : 

Note, that it was agreed by all the Juſtices, that by the Law of —_— 
Merchants, if two Merchants joyn in Trade, that of the increaſe bold | 
of that, if one dye, the other ſhall not have the benefit by ſurvi- ts wo 
vor : Sce Fatzherberts Natura brevium, Accompt, 3$ Ed. 3. And have al 
o of two Joynt Shop-keepers, for they are Merchants : for as Coke 
faith, there are tour ſorts of Merchants, that is, Merchant Adven- 
turers, Merchants Dormants, Merchants Travelling, and Merchants 
@Rclidents, and amongſt them all there ſhall be no benefit by ſur 
. vivor. 

Fus accreſcendi inter Mercatores locum non babet. 
Note, that Arbitrators awarded, that every of the parties ſhould 
| | O 2 pay 
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Woo Buckley againſs Wood. Part. - 

pay only five ſhillings for writing the award to the Clerk, and agreed 

Awardvoid. that the award was void to that part,and good for the refidue,for they 
cannot award a thing to be made to a ſtranger. . 

&ftionupon. Aion upon the Caſe was brought for- theſe words, He is a Co- 

words, =TZening Rogue, and hath cozened Richard IF ood of thirty pound, and 
gocth about to do the like by me; and agreed that the Action doth not 
lie : So for Rogue or Corzener, for it is without aſperſion and gentle, 
and words ſhall be taken in the gentleſt ſence. 

Deriſe that Deviſe that Exccutors {hall ſel]-Land with the aſſent of F.S. if 

-= "op th 7.8. dies before that he aſfents, the Executors ſhall not ſell ; notwith- 

Land. ſtanding thedeath of F.S. was the Ac of God, and in the lite time 
of F. $. they could not ſell without his conſent and fo. it was agreed 
in the Caſe concerning Salisbury Schoul, where the under Schook 
Maſtcr was to be placed by the head School-Maſtcr, with the aſſent 
of two chief Bailiffsz and it ſeems the head School-Maſtcr cannet 
place without their conſents.. 

4 Townin- Note, it. was ſaid to be adjudged that the Inhabitants of a Town 

corport*® cannot be incorporated, without the conſent of the major-part of 

conſent of them, and incorporation without their conſent is void. | 


ws bo wa In Action upon the Caſe, the Caſe was this: The Brother of the 
Aion on Dectendent ſpoke theſe words to the Plaintiff that is, Thou Thicf, 


__ I, for thou Goal Whelp, thou haſt ſtolPn a piece of Silver from my Maſter 


Hocken z and-the Defendent ſaid as enſued ; that is, That which my 
Brother ſpake is true, I- will juſtifie it, and ſpend a hundred pounds 
in proof thereof; and it ſcems to the Court, that the Action doth net 
lie againſt- the Defendent, inſomuch that it doth not appear .by the 
Court, that he had notice of the words which his Brother ſpoke : bur. 
that this ought to be ſpecially averred, and the Count contained that 
the Defendent juſtified the atoreſaid ſcaridalous words to be true, as. 
in theſe Engliſh words fellowing, that which my Brother, &e. and-: 
it {cems that this vas not ſufficient. 


Michaelmas 1611,.9 Jacobi, i» the Common Bench. 
Sir Richard Buckley againſt Owen Wood. 


Aftion upon Ote, it was ſaid to be-adjudged between theſe parties, that ib-a 


rs po Fx VN man exhibits a Bill in the Star- Chamber, which contains di- 
a C-urt verſe ſlanderous matters, whereof the Court hath no Juriſdicion , 
which hath- chat an Action upon the Caſe lieth: ſo if the Plaintiff affirm his ».1 


Bo Juriſdi- 


to be true, Action upon the Cafe lieth upon that, as it was adjudged- 
upon that, as it was adjudged-in the ſame.Caſle, 


Michaclmas- 


Part H1. 
Michaelmas 9 Jacobi 1611. in the Common Bench. 
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Patrick againſt Lowre. 


N Treſpaſs the Defendent juftihes , for that, he was ſciſed of precriprion 

a Houſe with the Appurtenances, and preſcribes to haye Com- for com: 
mon in the place, &c. for all manner of Beaſts, Levaut & Cone Beafis with- 
chant upon the ſaid Houſe , and good preſcription , notwithſtanding 99t mnbers - 
it doth not contain certatn number 3 and it ſhall be intended for | 
ſo many of the Beaſts, which may be riting: ard lying down upon 
the ſaid Houſe, and if he put in moretthcy may be diftrained, do- 
ing Damages and fois the ulzge and preſcription in all Burroughs ; 
that is, to preſcribe to have the Common by reafon of the Houſe , 
but the matter upon which Ni-»97s the Scrjeant which moved it in- 
fiſts was the uncertainty 3 that 15, what ſhall be (aid rifing and Iy- 
ing down upon a Houſe, for he thought beaſis could not be ring and- 
lying down-upon a Houſe, unleſs that they are upon the top of the. 
Houſe, but to that it was refolved' that inſomuch rhat here the com= 
- mon was claimed to the Houſe, it ſhall be intendcd that it was a cur- 
tillage belonging to the Houſe; and if it be not, that ought to be 
averred of the other party. and then the Beaſts ſhall be intended to 
be Levant & Conuchant upon the Curtillage , and-if it .had"been al- 
ledged, yet it (hall be intended {o many of the Beaſts, which may be 
tyed, and are uſually to be maintained, and remaining within the 
Houle, for it was agreed that (riling and lying down) ſhall be intend- 
ed-thoſe Bealts which are nouriſhed and fed upon the Land, and may 
there lie in Summer and Winter, and alſo Beaſts cannot be deftrained:: 
if they be not riſing and lying down upon the Land, and receiving, 
food there for- ſome reaſonable. time, but ſome thought that Beaſts- 
could not be riſing and lying down upon a Houſe without a Cur- 
tilage, 

bias: thae it was agreed that all proceedings in inſeriour Court, Pricitedge 
after a Writ of Priviledge delivered out of this Court are void'fand out of h'gher 
before no Judge) and if they award Execution, this Court will dif- 
charge the party of Execution. 

Note, that a Fine was levyed between Charles Lynne and Watter Fine amends.- 
Log, and the Foot of the Fine was Lowgle, and it was amended. *©* 


Michaelmas- 
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Feofment to 
a Son and 
Heir, for a 
valuable 
conliderati- 
ON» 


Avowry* 


Teſie ofa Ve- 
wire Facias 
amended af- 
ter Verdi. 


Ejetione 
Firma, 


Part, 
Michaelmas 9 Jacobi 1611. z# the Common Bench, 
| Hmond Strange's Caſe. K 


He Father for a valuable conſideration enfeoffs his eldeſt Son 

and Heir, and adjudged that this was not within the Statate 
of thoſe, who enfeoff their eldeft Sons, nor a valuable conlidera- 
tion, 

In Avowry, the Defendent avows upon the perſon of the Plaintiff, 
in a Replevin, and the Plaintiff Traverſes the Tenure z upon which 
they are at ifſuc, and at the Nzfi prizs it is found for the Plaintiff, 
and agreed that this was aided by the Statute of Feofatles ,, tor this js 
out of the Statzte of 21H. 8. and as it was at the common Law ; or 
it the Defendent avow upon the perſon of a ſtranger, the ſtranger 
hath no plea, but horſe de ſon fee, which was miſchievous, the which 
was aided by the Statute of 11 H.8.,19. forhe thought he would have 
traverſed the Seiſin, 

The Teſte of a Venire Facias was the twelfth of June returnable, tres 
Trinitatis, which was the ſame day that the Teſte was, and after Ver- 
did it was moved to be amended, and to be made according to the 
Roll, the which was done accordingly ; See 7 Ed. 4. for returning 
of Diſtringas, which was amended atter Verdi; and Crompton one 
of the Prothozotaries ſaid, that a Venxire Facias bare date in the vaca- 
tion after the Term returnable in the Term before, and it was amend- 
ed according to the Roll, and the principal Caſe was, the Roll was up- 
on. the entering of the iflue, therefore, you ſhall cauſe to come here 
twelve good and lawful men, who neither, &c. within three weeks 
of Michaelmas, and the recurn of the Venire Facias was made ac- 
cordingly. 


Michaelmas 9 Jacobi 1611. i# the Common Bench. 
John Weeks Plaintiff, Edward Bathurſt Defendert. 
Ar in Fjeione Firme , upon the Joyning of the Ifſue , the 

Defendent pleads not Guilty, and it was centred, and the 
aforeſaid Leſſor, likewiſe, where it ſhould have been, and the a- 
toreſaid Plaintiff, likewiſe, and it was amended : See this Caſe atter- 
wards here the Caſe was, the Defendent. pleads, that he is not 
guilty, as the atorclaid Weeks, which was the Leſſor, above againſt 
him hath declared}, and upon this he puts himſelf upon the Country, 
and the aforeſaid Weeks likewiſe, where it ſhould be the aforeſaid 


Foha likewiſe 3 and after Verdi upon ſolemn argument this was 
amended 


Part TI. Prowſe «gainft Woithing;. 
amended þy Coke, Warburton and Faſter, and Foſter: cited' 11 EH, 7. 2. 
26 H, 6; to be direaly in the point :- And-14 Ed. 3. Amendment 
46 Ed. 3,:Amendment's3. and Warbarton {cemed that firſt, that is 
IVeeks for the aforeſaid Weekg,&c. is not material,and the laſt ſhall be 
amended, inſomuch that this doth not alter any matter of ſubſtance : 
Coke ſeemed that this was amendable the ſame Term by the common 
Law, if it were before Iſfue: See 5 Ed. 3, 7 H.6. which wasimme= 
diately before the Statute of 22 Ed. 4. But in another Term it was not 
amendable by the common Law , nor the Statute of 14 Ed. 3. doth 
not extend to that ; for this doth not extend to a Plea Rol), 46 E4.3. 
13, accordingly : but the Statute of $ H. 6. extends to any miſprifon 
in the Plea Roll, or in the Record, and makes that amendable, 26 E.6, 
Amendment, 32. 9 and 10. Eliz, Dyer 260, 261, And the difference 
is, where there is an Ifſue that gives power to the Juſtices of ,Nzft prizs 
to try that, then another Miſpriſion ſhall be afterwards amended 3 and 
he ſaid that it was adjudged between Sir William Read and Lezxre in 
the Exchequer, that a Comniiffion of theſe words (and the atorefaid 
Plaintiff likewiſe) ſhall not be amended, but in the principal Cale 
here, they all agreed that it ſhall be amended, and it was amended ac-- 
cordingly, | 


Michaelmas 9 Jacobi 1611, in the Common Bench. 


Prowſe againſt Worthing. Leonard Loves Caſe, 


N an FEjedtone Firme, ſpecial Verdict, the Cafe was this : Leoxard Eie#ions 


Loves, the Grand-fathcr, was fciſed of a Mannor held in chief, 
and of other Mannors and Lands held of: a Common perſon in So- 
cage, and had Iſſue four Sons, Thomas, William, Humphrey and Rich- 
ard, and by his Deed 12: Eliz. covenants to convey:-theſe Mannors 
and Lands to the uſe of himſelf for his life, without impeachment of 
Waſte, and after his deceaſe to- the uſe of ſuch Farmors and Tenants, 
and for fuch Eftates as ſhall be contained in ſuch Grants as he ſhall . 
make them 3 and after that to- the uſe of his laſt Will, and after that 
to the uſe of Hill;am his ſecond Son in Tail; the Remainder to 
Humphrey his third Son in Tail, the Remainder to Richard the 
tourth Son in Tail; the Remainder to his own right Heirs, with 
power of Revocation, and after makes a Feoffment according to the. 
Covenant 3 and after that purchaſes eight other Acres held of another 
Common perſon in Socage, and after makes Revocation of- the ſaid 
Eſtate of ſome of the Mannors and Lands which were not held by. 
Knights ſervice, and after that makes his Will, and Deviſes the. 
Land that. he had purchaſed as before, and all the othex Land _— | 

- "00a 
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Prowſe againſt Worthing. Part M. 
of he had made the Revocation-to Thomas his eldeſt Son, andthe Heim 
Males of his body for 50o years, provided that-if he alien, and die- 
without Iſſue, that'then it*fſiall remain in VWill;am his ſecond Son in 
Tail, with the like proviſo as before, and after 'died 3 and the Ju- 
ry found, that the Lands whereof no Revocation is made, exceeds 
two parts of all his Lands; Thomas the <ldefi ſon enters the $ Acres, 
purchaſed as before ,''and dics without Ifſue-male, having Iſſue a 
Daughter, from whom this Defendent claims theſe 8 Acres, and the 
Plaintiff claims them by Vill;am the (eccond Son. | 

And Dodridge the Kings Scrjeant ,argued for the Plaintiff, intend- 
ing that the ſole queſtion is for the 8 Acres purchaſed 3 and if the de- 
viſe of that be good, or not by the Statute of 31 H. 8, And to that 
the point-is only, a man which hath Lands held in chief by Kuights 
{crvice, and other Lands held of a common perfon in Socage, conveys 
by a& cxecuted in his life time, more than two parts, and after pur- 
chaſes other Lands, and deviſes thoſe, if the deviic be good or not. 

And it ſeems to him that the deviſe is good 3 and he faith, that it hath 
been adjudged inthe ſelf fame Caſe, and between 'the fame parties : 
And this Judgement hath been affirmed by Writ of Error, and the de- 
viſe to Thomas , and the Heirs Males of his body for $00 years, was a 
good Eftate-tail, and for that he would not diſpute it againit theſe 
two Judgements. But to the other queſtion he intended that the de- 
viſe was good, and that the Deviſor was not well able to do it by the 
Statute of 34 H. 8. and he intendcd that the Statute authoriſeth 
two things. 1. To execute Eſtates in the life time of the party for 
advancement of his Wife or Children, or payment of his Debts, and 

for that ſee 14 Eliz, Dyer, and that may be done alfo by the com- 
mon Law, before the making of this Statute. But this Statute reſirains 
to two parts3 and for the third part makes the Conveyance void as 
touching the Lord ;- but the Statute enables to diſpoſe by Will 2 parts, 
where he cannot diſpoſe any part 'by the common Law, if it be not 
by ſpecial Cuſtom, but the uſe only was deviſable by the common 

Law, and this was altercd into poſſethion by the Statute of 27 H.S. and 
then-cometh the Statute of 32 and 34 H. 8. and enablesto deviſe the 
Land which he had at the time of the deviſe, or which he purchaſed 
afterwards, for a third part of this Land ſhould remain which he had 
at the time of the deviſe made z and it a third part of the Land did not 
Temain at the time of the deviſe made , ſuthcient (ſhould be taken out 

of that 3 but if the Deviſor purchaſeth other Lands after, he may thoſe 
wholly diſpoſe : And for that it was adjudged, Trix. 26 Eliz, be- 
eween Tve and Stacye, That a man cannot convey two parts of his 

Lands by a& executed in his life time, and deviſe the third part, or any 
part ſo held by Knights ſervice and alfo relyed upon the words of 

the Statute, that is, having Lands held by Knights ſervice, that this 
| (hall 
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ſhall be intended at the time of thedeviſe, as-it was reſolved in But- 
ler and Baker's Caſe, that is,that the Statute implies two things, that is 
properfy, and time of property, which ought to be at the time of the 
deviſe, But hereat the time of thedeviſe, the Deviſor was not having 
of Lands held by Knights ſervice, for of thoſe he was only Tenant 
for life, and the having intended by the Szatxte ought to be rcal en- 
joying, and perfect having, by taking, and not by retaining, though 
that in Carr's Caſe, cited in Butler and Baker's Caſe, rent extiae4 be 
ſathcient to make Wardlſhip, yet this is no ſufficient having to make 
a deviſe void for any part, 

Alſo if the Fatwte extend to all Lands, to be after purchaſed, the 
party ſhall never be in quiet, and for that the Statute doth not in- 
tend Lands which ſhall bE-purchaſed afterwards ; for the Statwte is, 
having, which is in the Preſent Tenſe, and not which he ſhall have, 
which is in the Future Tenſe; and 4 and 5 P. and M. 158. Dyer 35. 
A man feiſed of Socage Lands, affures that to his Wife in joynture. 
and $ years after purchaſeth Lands held in chief by Knights ſervice, 
and deviſes two-parts of that, and agreed that the. Queen ſhall not 
haveany part of the Land conveys for Joynture, for this was con= 
veyed before the purchaſe of the other, which agrees with the prin- 
cipal Caſe, and though to the Queſtion, what had the Devifor : It 
was having of Lands held in Capite, inſomuch that he had Fee-ſimple 
expecant upon all the Eſtates-tail ; he intended that this is no having 
within the Statute, but that the Statute incends ſuch having, of 
which profit ariſeth, and out of which the K. or,other Lord may be 
anſwered, by the receipt of the profits, which cannot be by him which 
hath Fee-fimple expectant upon an Eſftate-tail, of which no Rent is 
xeſerved: And alſo the Eſtate-tail by intendment ſhall have conti- 
nuance till the end of the World : And 4o F4. 3. 37. b. in rationabili 
parte bonorum , it was pleaded , "that the Plaintiff had Reverſion 
deſcended from his Father, and ſo hath received advancement. And 
it ſeems that was no Plea, inſomuch that the Reverſion depends upon 
an Eſtate-Tail, and upon which no Rent was reſerved, and fo no ad- 
vancement. So of a Conveyance within this Statute, ought ſuch ad- 
vancement to the youngeſt Son, which continues, as it is agreed in 
Bingham*s Caſe, 2 Coke, that if a man convey Lands to his youngeſt 
Son, and he convey that over to a ftranger, in the life time of his fa- 
ther for good conlideration and after the Father dies, this isnow out 
of the Statute; for the advancement ought to be continuing until the 
death of the Father : And ſo he faith alſo it was adjudged in Butler 
and Baker's Caſe 3 that if a man deviſe Socage Lands, and after ſel] to- 
a ſtranger for good conſideration, his Lands held by Knights ſervice, 
this deviſe is now good for all; for he hath not any Land held by 
Knights ſervice at the time of his. death, and fo he concluded that = 
P deviſe 
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Provvſe azeinft Worthing, Pare = 


Hovehton. deviſe was good; and prayed Jadgement” for the Plaintiff.” Howghton 


Serjeant for the. Defexdent he thought the contrary, and he argued, 
that betore the Statutes of 32:and/34/0f 'H. 8. men were diſaBled to 
deviſe any Land, and for that they cannot provide tor their Wives, 
| Children,or for payment of their Dcbts,and for remedy to that Feoff- 
ments to uſes were invented, and then to diſpoſe the uſe by their 
Wills : and then experience finds that ts be inconvenient, and-then. 
the Statute of 27 H. $. transfers the uſe into poſſethon, and then nei- 
ther Uſe nor Land was deviſeable without ſpecial Cuſtom, and then 
this was found to be miſchievous, after five years experience, and 
then was the Statute of 32 H. 8. made, and where by the Statwze of 
Marlebriage, of thoſe which did enfeoff thels begotten ſons, a Feoff- 
ment by the Father to his Son and Heir was Void for all. Now by this 
Statute this is good for two parts, and void only tor the third part, 
and that for the good:of the Lord z but as to the party that is good 
for all, as it is agreed in Mighte*s Caſe, 8 Coke, Then to conſider in 
the Caſe here, if all things concurr that the Statute requires; and to 
that here is a perſon which was actually ſeiſed of Land held by Knights 
ſervice in 12 Eliz, ſothat it is a perſon which then was having with- 
in the Statute. 2, If here be ſuch conveyance for advancement of his 
Children, as is intended within the Statzte; and to that he ſeemed: 
that ſo, notwithſtanding that it may be objected, that here is no Ex- 
ecution tothe youngeſt Children, inſomuch that it is firſt limited to 
ſuch Farmers and Tenants, &c, But he intended that this is no impe- 
diment. Secondly, alfo there is a limitation to the uſe of his latt 
Will. Thirdly, alſo there is a limitation to the uſe of ſuch perſons to 
whom he deviſes any Eſtate: by his Will. But theſe areno impedi- 
ments, for the laſt is no other but a deviſe to himſelt and his Heirs, 
and there is not any other perſon known, but meerly contingent, and 
it is not like to a Remainder limited to the right Heirs of F.S. for 
there the Remainder is in Abeiance but here it is only in contingency, 
and nothing executed in Intereſt, till the contingency happen, and the 
not having of a ſon at the time ſhall not make difference, as in 38 E4.3. 
26, in Formedonin Remainder, where the gift was in one for lite,. the 
Remainder to another jn Tail, Remainder in fee to another ſtranger ; 
and he in Remainder in Tail dies without Iffue in the life time of the 
Tenant for life, he in Remainder in Fee may have Formedaz in Remain- 
der without mentioning the Remainder in Tail. But here he intends 
that the deviſe ſhall. be void in reſpe& of the Lands firft conveyed , 
which were held in chief by Knight's ſervice;for the words of the Sta» 
tute are by act executed, either by deviſe, or by any of them, and they 
arc canjoyned :. and it is not of neceſſity that the time of the Con» 
veyance (hall e refpeed, but-thetime'of : the value, And notwith- 
Banding that the Tcftatar.doth not. mention. any time ; But mſomuch 


as. 


o Part IF. Prowle 4g4inſi: Worthing. 


as. the proviſion of the Szatute is to ſaye' primor {cifin, and livery to. 
che King, as if the man had 20 /. by yearn Socage, and one Acre in., 
chief, and makes a conveyance of all that, it ſhall be void firit to the li- 
very, and primor ſcifin tothe third part : So if he made conveyance of 
the 20 1. by year, and leave the ſaid Acre held in chief to deſcend,and 
after that purchaſe other Lands to the value of the third part of all 
the conveyance ot the 207, Land, notwithfianding which, tor the ad= 
vancement of his Wife, Children, or payment of his. Debts, tor he had 
a full third part at the time of his death, which ,delcended. , And he 
ſuppoſed that the having of a dry Reverſion depending upon the E- 
{tate-Tail is ſufficient, having within the words and letter ot the Sta» 
tte, and yet he agreed the Caſe put in Butler and Baker's Caſe, that if a 
man deviſe his Socage Lands,and after alien his Lands held in chicf by 
Knight's ſervice to a ſtranger,bona fide,this is good. So if he had made 
a reſervation of his Lands held in chief to himſelf for his lite, in fo 
much that his Eftate in that ended with his lite and he remembred 
the Caſe cited in Bret and Rigden's Cafe, Comment : That it a man 
deviſe a Mannor in which he hath nothing, and after he purchaſed ir, 
and dies, the deviſe is good, if it be by expreſs name. But when a 
man hath diſpoſed of two parts of his Land, the Statute doth not en» 
able him to deviſe the Retidue; but he hath done all, and executed 
all the Authority which the Statute hath given to him. But he agreed 
alſo, that the Reverſion is not ſuch a thing of value, which might 
make the third part deſcend to theHeirzbut it is uncertain as a hundred, 
and the other things of uncertain value contained in Brtler and Ba- 
ker's Caſe. And alſo he intended, that the Remainder could not take 
cﬀe&, inſomuch that the Condition is precedent, and- it is not found, 
that the eldeſt Son hath aliened, and then dead without Heir Male, 
| and fo he concluded, and prayed.Judgement for the Defendext. 


In Replevin the Defendent avows for 9g 5. Rent, the Plaintiff pleads a Replevin, 
Decd of Feoffment of the ſame Land made before the Statute of (quia Quik Vithe 


emptayes terrarum) by which 6 5. $ 4, is only reſerved, and demands 
Judgement, if he ſhall be received to demand more than is reſerved by 
the Deed : See 4 Ed. 2, Avowry, 202, 10 H.7..20 E4.4. 7 Edw. 4. 
Long, 5 Ed. 4. 22 H. 6.50. This Deed was without date, and it was 
averrcd that it was made before the Statute of (quia emptores terra+ 
ram) which was made in the 18 of Edw. xz. And alſo.it ought to be 
averred to be made after the beginning of the Reign of Richard x, For 

a writing after the beginning of his Reign checks preſcription. But if 
* a manhatha thing by Grant before that, he may claim by preſcription, 
tor he carnot picad theGrant,inſamuch as it is before time of memory, 
and a Jury cannot take notice of that, and for that the pleading before 
with. tncthe ſaid averment was good. 
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If Debt be duc by Obligation, and another Debt be due by the ſame obligation. 
I Debtor, 


Acco'uot. 


Information. 


Croſſe 224init Weſtwood : 
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Debtor to the ſame Debtee of equal ſum, and the Debtor pay one fam 


generally 3 this ſhall be intended;payment upon the Obligation. 


Earl of Cumberland- and Hilton. 


I* an Action of Accompt-the (Vexire Facias ) was returned by the: 
Coroners 3 (the Execution of this Writ doth appear in a certain- 


Panne] fixed to this Writ) and the Pannel and names of the Jurors: 
berwcen the Earl of Cumberland, Plaintiff, and Thomas Hilton Defen- 


dent, in a plea of Debt,where it ought to-be in a plea of Accomp. and 


yet after Verdj& day was given to the Coroners, to amend their Re- 
turn, which was done accordingly. | 


Michaeltmas 9 Jacobi 1611. in the Common Bench, — 


Ferdinando Crofle , Informer, againfi Weſtwood. 


| bb: Information upon the Statrte'of 5 Ed. 6. chap. 14. exhibited by- 


Croſſe againſt Weſtwood, for that the Defendent had bought ingrofs, 


and gotten into his hands by buying, and not by Leaſe, 40 quarters - 
of W heat-meal, price of every quarter 40 ſhillings, to the intent to- 
put that in water, and after of that being drycd again, then of that to- 
make Starch, againſt the form of the ſaid Statute, and-ſo demanded- 


fourſcore pounds for the King and himſelf, according to the Statute , 
and-upon this the Defendent demurred in Law, upon the Information 


this Cafe came m-queſtion : And it was argued by Nzebols Serjeant for 


the Defendent, that there was not any Law againſt Ingrofſers known, 
what was ingroſling before the making of this Stetzte. which declares: 
and deſcribes who ſhall be an Ingroffer :-Then-he conſidered, if the- 
Ingroſſer deſcribed in the Fyformation, be ſuch an Ingroſſer which is in- 
tended by the Statwte; and he ſeemed that no, for he ſaid, the Ingrof- 
ſer contained in the Information, is not one which bought-Corn grow- 
ing in'the Ficld, nor Corn, nor dead Vidtuals, which are the words 
contained in the Statmte; but he is charged for buying of Wheat meal, 
and it ſeems that:that is not within the words of the Statute. Alſo In- 
roſſer intended within the Statute, cught to buy- that, to ſell the 
me again, and fo is not the Ingroffer in the Information charged : 
and ifhe be not within-the words, he ſhall not be within the puniſh- 
ment 3 for-it is a penal I-aw.and ſhall not be taken-by Equity 3 and fo- 
much the more, becauſe itinflits corporal puniſhment upon the Ot- 
fender. © And then to confider the words of the Statute, he ſuppoſed 
that Wheat meal is not withinthe words, Corn growing; nor Corn 
but. the queſtion is, if it be within the words; dead Victuals: and to 


thathe faid, that it hath been adjudged, that-a-Coſtermonger-which .. 


buys 


Part II:  Croſle ageivft Weſtwood. 


and he faid, that Flower and Meal are things of which Victuals are: 
made, and not Viduals themſelves. But-there ought to be another 
thing done to them by the indutiry of man to make them. Victuals ; 
As1it a Baker buy Whcat, and make into: Bread : this is out of the 
provihon of the Law, and not aided by the Proviſo, which provides 
tor Fiſh- monger,- Poulterer and Butcher, which buys ſuch things which- 
concern their Faculty, Craft or Myſtery, if it be not by forc- 
ttalling, but this doth not extend to all Crafts. Bat he ſuppoſed 
that when the nature is altered, that is out of the purvicw, and is a- 
nother.thing, and ſhall net-be replevicd, notwithſtanding that Re- 
plevin hieth of Sow ard Piggs, where the Sow only was- imparked, but 
not-of Leather made in Shooes. Alſo he ſcemed that the Defendent is/ 
not charged, tiat he nad an intent to ſell the ſame again : And if aman 


buy Corn for the provition of his houſe; this is ont of the Statute , 


notwithſtanding that it be by Ingroſſing; And fo if a man buy Barlcy, 


and make that into Malt, and cl] it again in Malt : Or if a man buy: 


Oates, and convert that into Oatmeal, or other Flower 3 and then 
fell it again this is out of the Statute : and iffo it be, then upon this: 
he inferred, that this is not ſo much, 5 if he had ſold that afterwards, 
when he had altercd it in nature, as in making of heat meal: into 
Starch ; tor in the Caſes before cited, things bought are of another na- 
ture : So it a man hath many Farms or Grounds fowed with Corn,and 


he ſelis them to another, this is no fore-(talling within the Statute, if 
it- be not driving to Market: And he faith, that Regrater is detined 


by the Statute, to be him which buys in one Market, and (ſells that 
in another Market within four miles, and -he is an rgrofſer, and Re- 


grater alſo: So it a man buy- heat, and makes Cakes-ot- that, this is - 
out of the Statute : Orif a Merchant buy Corn beyond Sea, and ſell- 


that here :. this is out of the Statzte, for it:ought to be bought and 
ſold allo within the Realm; ſo if Corn reſerved for Rent be fold again, 
this is out of the Statzte, and ſoconcluded : Firſt, that the buying of 
IV heat-meal is not buying of Corn growing, Corn nor dead Victuals, 
and the ſale of that in Starch, is not the fale-of .the ſame-thing again, 
and prayed Judgement for the Defendent. 
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buys Apples to ſe]! again, is not within the words (dead Vieuals)” 


Dodridge Serjeant of the King, for the King, and the Informer podridges-- 


ſuppoſed the contrary , and to him it ſeemed, that there are three 
things confiderable upon the Statute 3 that is' the ſcope, the Let-= 
ter, and. the Offence, and to the Offence , he intended: that it is 
the Offence . which is contained -in-the Information which is pro- 


vided to be. puniſhed by the Statute, and he ſaid that: the offence is- 


confeſſed. by.. the Demurrer : .And he. ſaid there were divers good 
Laws: againſt: kngrofſers. betoxe the making of this Statute : But 


it. was not.dcefaned: who was. an. Fogroffer's and this was the Eyaſion - 
tha: 


'TIO 


Croſle againſt Weſtwood. _ 


that ſuch Malefactor eſcaped without puniſhment.. And he faith, 
there are three notable Enemies to the Common-Wealth : Firtt, 
Foreſtallers : Secondly, Regraters : Thirdly, Ingroffers : And Fore- 
{aller is he which prevents the Sale in open Market z Ingrofſer is 
he which ingroſſeth in his hands and: Regrater is he which ſells a- 
gain 3 and he which will be an Ipgroſſer, will be a Forcltaller alſo 
and ſo of the contrary, and theſe offences make Dcarth 3 and for 
that their gainis called a (wicked gain :) Sce the Statute of 31 Ed, 
1. Raſtal Foreſtallers 1, and they are baſcly to be cſteemed, which 
Merchandiſe of Merchants, becauſe they cannot gain unleſs at 
leaſt they lic : And this Statute hath given a Livery to thoſe Ma- 
lefators by which they may be known 3 for he hath) them def- 
cribed and defined 3 and this is the ſcope of the Statute: Third- 
ly, he conſidercd the Letter, and for the better intelligence of that 
he conſidered the Body and Proviſo of the Statute, and ties himſcli to 
an Ingrofler, and would not meddle with the other offences contained 
in the Statutez the words of which are, whatſoever perſon or per- 
{ons ſhall ingroſs or get into his or their hands by buying, ©, (other 
than by. Leaſc, &c.) and Corn growing in the Fields, or any other 
Corn or Grain, &c, or other dead Vieuals whatſoever, ſhall be ac- 
cepted, reputcd, and taken an unlawful ingroſſer, &c. And it hath 
been objected, that it is a penal Statutez and for that ſhall not be ta» 
ken by equity, and alſo is declaratory, and for rcaſon alſo ſhall be 
taken ſiriftly : But he' ſuppoſed, that admitting that the offender 
contained in the information be out of the Letter of the Statute, that 
yet he thall be within the Equity, and that the Statute (hall be taken 
by Equity : but he intended firſt, what was within the Letter of the 
Statute 3 for Wheat made into Meal is Wheat, and Barley made into 
-Malt is Barley, and ſo it is contained in the information that is, that 
he hath bought Wheat made into Meal, and allowing that Corn is 
Victual, then a foritor?, meal is dead vicual, for it is a degree neerer to 
the uſe of man and to fuſienancez and by the ſame reaſon that it is 
not vidual, infomuch that another thing ought to be made to it, be- 
fore it may be uſed 3 by the'fame reaſon fleſh ſhall be no vidual, tor 
that ought to be boiled or roſted, which is another thing alſo before 
it can be uſed; and he faid that meal is the ſtaff of ſuſtenance, and 
of all dearths, the dearth of meal and corn is the greatelt ; and he 


_ which wants bread, wants all other victuals, for all others without 


this breeds diſcales, and tor that corn is the vidual of vicuals, and 
(orhe ſuppoſed this remains corn, and admitting that not, yet it is 
within the words (dead viduals) Alſo he intends that the Statute ſhall 
be taken by Equity, notwithſtanding it be penal, inſomuch that it 
is for publick good, as the Statute of 25 E4. 3, of petty treaſon, con- 
tains the Maſter. only : And yet if a Servant kills his Mikrels, that 
| ſhall 
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(hall be taken within the Sratzte : And fo if the Servant kills his Ma- 
tter, after that he is departed out of his ſervice , upon malice! con- 
ceived during the time that he was in his ſervice, this ſhall be alſo 
within the Szatzte, and yet is not within-the words of the Statute , 
and ſoof the Statute of 13 and 27 Eliz, of fraud upon taking by c- 
quity, and yet all theſe Sratutes are penal : Butiinſomuch that they are 
made for the publick gvod, arid tor puniſhment of offences which 
tend to the contrary , they ſhall be out of the genera} Rule ; But 
he intended that the ſame thing which was bought was fold again, 
for it is confeſſed by the information, that he hath ſold Meal, and 
it was not the thing that was firſt bought z and if it were ſuſtenance 
before that the water was put to it, the putting of water to it 
doth not make alteration , and is contained in the information , 
that the Defendent ſold the fame meal that he had bought by the 
name of Starch; and this is confeſſed by the Demurrer, and by that 
if meal be vidual, then he hath ſold meal vicual by the name of 
Starch and to the obje&tion.that it is not the ſame thing, infomuch 
that the Replevin doth not liez for the meal after that is made in 
Starch , he ſaith Replevin doth not lie for the Corn it ſelf, it it be 
not” in bags, and it the meal were in bags, notwithſtanding that 
water were put to it , yet Replevin lies, and it is reaſon that 
this ſhall have a large and beneficial conſtruction, infomuch as it ap- 
pears by the preamble, that this is made againſt the Catterpillers 
ot the Common-Wealth : and to the objedion that the Statute is 
Declaratory, and for that it ſhall not be taken by Equity, it this Rule 
ſhall be obſerved, then all the queſtions in the Court of Wards, 
and in Bxtler and Baker's Caſe, 3 Coke, they have been in vain.” And 
yet it appears that Equity was there taken for Equity : Butin thele 
Caſes the expoſition may be beſides, but not contrary to the words, 
and alſo he intended that the Proviſo expounds the Body of the 
Statzte , and by the Proviſy it appears, that the buying of Bar- 
ley, and converting it into Malt , and the Sale of that afterwards, 
and the buying of Oates, and the converting of that into Oate- meal, 
and the ſale of that afterwards ſhould be within the Szerxte, it it 
had not been excepted by the Proviſoz and yet there is an alteration - 
of the thing which is bought : And if a man buy Barley by foreſial- 
ling, and: make that in Malt, and then ell that again 3 this is within 
the Statute, and there is no difference betwixt this Caſe and Malt, 
for the Barley is put into water and dryed again, and fo it is here, 
the Meal is put into water and drycd again, and yet that is within 
the Statute : And the manner and nature of offence , every one 
which hath a houſhold and Family knows, for the tinefſt Wheat 
Meal makes ſuftenance for the Maſter of the Family, and the other 


makes ſeveral ſorts for the reſidue of the. Family , and the been 
makes 


"Houghton, 


Crofle- againſt Weſtwood. Part IT. 
makes Bread for Horſes 3. ſo that the vertue of that is, that it feeds 
both Man and Beaſts, and all this is prevented by making that new 
deviſcd vanity, and the quantity of Wheat which is employed is incre- 
dible, and may feed many ard if the makers of that have gained 
the name of an occupation this is worſe, for this furthers vanity, 
and takes away the ſuſtenance-of many, and inhanceth the price of 
Wheat, and is ſo new an invention, that there is not a Latine word 
for it, and ſo he concluded that he is an Offender , and within the 
ſcope of the Letter of the Law, and that the Preamble and Proviſo 
hath been ſo expounded, and that as to mean occupations, as Tan- 
ners, and ſuch like which bought Hides, and fold them again, and 
he ſaid that they did them further for the uſe of man, and made 
that more apt and fit for uſe, and without that a man could not uſe 
them: but in this Caſe the Starch-makers further the abule, and pray= 
ed Judegement for the King, and for the Informer. 

And at another day this Caſe was argued again by Hoxghtox for 
the Deftendent, that the Statute is penal for fortciture of Goods , 
as for corporal puniſhment; and for that it ſhall not be taken by 
Equity, nor by interpretation , but ſtrictly according to the Letter, 
as in Reniger and Fogaſſe*s Cale, Commentaries 18. By Polard it is a 
principal in Law, that a penal Statute ſhall not be taken by Equity, 
as in the Statute of Weſtminſter 1, chapter 35. gives an attaint in real 
Action, and notwithſtanding that perjury be an offence againſt both 
the Tables, and in attaint it is of neceflity that it be perjury in the 
petty Jury, and yet this doth not extend to perſonal Actions, 5 Ed. 
3.6. 34 Ed. 4.7. 1 E4. 3. 6, gives attaint.as well for Damages 
exceſſive, as for the principal, and this ſhall be taken firialy, alſo 


& it is ſaid by Fixeva, 14 H.7. 14.4. avd in27 H.6. 8. General 


penal Statztes ſhall be limited to certain times as the Statute of Weſt- 
minſter 2. chap. 11. which givcs power to Auditors which find ac- - 
countants in Arrerages, to commit them to priſon, but it-ought not 


_ to be forthwith , and this for the favour of the Defendent , and 


this is the Reaſon alſo of the Judgement in Fogaſſa's Caſe by the Sta- 
tate of Agreements, that every Agreement ſhall be taken within the 
Statute, and fo the Statute of 23 H. 6. provides that the Sheriff ſhall 
not let out his County : And 20 H.7.21. It is agreed that the 
letting out of a Hundred is not within the Statute : and it is alſo a- 
greed in Partridge's Caſe, Com. $7. that the Statute of 32 H.8. of 
buying of Tithes, ſhall not be taken by Equity,and the reaſon is there 
given, inſomuch that it is a penal Law, and if it be ſo that the Sta- 
cute ſhall not betaken by Equity, he conſidered if it be within the 
words, and to that he intended that it is not Corn which is bought, 
for it is changed into another thing, and alſo it is not dead Vi- 


ual, for it is not ViQual till another thing is made of it, alſo the 
ſame 
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damethingthat was bought ought to be ſold again, or otherwifc it 
ſhall cork the Words,of the Statute , and by conlequence out 
of the , aS if a man buy Corn, and make that into Meal, Bread 
or Puddings, this is not within:the Statwre, {o the buying of Apples, 
and (clling of them again, it-is no Vidtuals within the Statzte3 fo 
Butcher which buys Catte], and thoſe kill and ſells again is not with- 
in the Statwtez and heſays that Starch is no:gaod Food when it is dry 
again, which proves that this is another thing than the Meal which 
was bought, and ſo out of the Letter of the Statute; and to the Pro. 
viſo which excepts Barley that is bought and made in Malt, and Oats 
made in Oat-meal and ſold again, it ſeems that this is an idle Proviſo 
.and ſurpluſage, as in Porter's Caſe, 1 Coke 24.6. in the Statufe of 
27 H. $8. Proviſo to except good uſes outof the Statute, enables men 
to deviſe to ſuch uſes : and fo the Statute of 5. Ed. 6. chapter 16. 
the body of which extends only to Offices, Covenant, Adminiſtrati- 
on of Juſtice, or the Revenue of the King, as Receiver, Controller, 
&c. and yet a Keeper of a Park is excepted out of this, more for the {a- 
tisfaction of the ignorant Burgeſſes than for any neceffity, and ſo he 
concluded and praycd Judgement for the Defendent. , 


Montague Serjeant of the King, for the. King and for the Informer Montage 


argued to the contrary, that as to the objeQion that Coſtermongers 
- are not within the Statzte; he ſaith, that that isa thing of Delicacy, 
and not Viquals within the Statute ; but he faith it was adjudged 
in the Exchequer, that the buying of Meal, and the {clling of that 
again was within this Statate; and in this Caſe the Information is 

that the Defendent had bought Meal and (old the ſame again by the 
Name of Starch, which is confeſſed by the Demurrer 3 and for the ex- 
poſition of the Statzte z he contidered the miſchief before the making 
of that, the remedy which is provided by the Statate, and the Office 
of a good Judge, that is, to advance the remedy, and ſuppreſs the 
the miſchief, and he intended that this was puniſhable by the Com- 
mon Law in another form, as Waſte, notwithftanding an Action doth 
not lie, yet Probibition lies at the Common Law, and by the Statute 
of 27 Ed. 3. Juſtices in Oyre, ought to enquire of all grievances and 
oppreſſions to the People, and there cannot be greater grievance 
or oppreſſion than that is which deprives them of their food 3 and 
for that, he js call:d the Oppreſfor of the Poor, and Fleta calls him 
Woolf., which ought to he hunted from place to place, and 43 
Aſſiſe. was puniſhed by Fine and Ranſome, and yet then the 
offence was uncertain 3 but now it is made certain by defining it by 
this Statute,ſo that this is a Statute of Definition only, and the Statute 
of 31 Ed.1.inflids the puniſhment; and to the ObjeQion,that it is not 
the ſame thing which is ſold; which was bought, he faid-it is the fame 
in intent,; fox it produceth the _ miſchiet. 


| Secondly 
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. 71«b, which inhibits HandeGuns, aud. it there adjudged that Dags - 
| and., 


Ctolle ageinſt Weſtwood: 


Secondly, It is theſame'ſubGiance, and the. ſame fo 
formal ſubſtance which gives-the being, but not an. ac k form , 
and be ſaith, that if a man have Corn, and another byWdng takes 
it from him, and doth convert it into- Meal, he may take that back 
again 3. otherwiſe of Iron made-into an Anvil ; but trees made into 
Timber, and plate altered in faſhion, may be taken back again, other- 
wiſc it it be canvertcd. into Coyn :. and.'ſo- upon the Statute of 12 
H.S. If a, Servant. (&Is.the Goods of this Matter , and ſftea} the 
Moncy, that is out- of the Statute; but it the Servant carry Com 
to the Mill; and. this is converted into Meal, and then. the Ser- 
vant ſteals-it; this is within. the Srarzte, for this is the ſame thing 
28 H.8. A man pleads(he appearing ſeiſed fo the ſame uſe it ſhall not 
be intended the fame, but ſuch uſes, and Browning and Beeſton's Cale 
in the Com.. A. man. is bound to. pay ewenty pound at Michaelmacr , 
and alſo afterwards to-pay twenty pound at the ſame Feaſt, and that 
was intended the fame Feaſt in another year, and not in the ſame 
year, fo that the word (ſatne ) ſhall not be fo preciſely taken, but 
as Patent of the King for making of a thing, of which a man hath 
made new invention is good, if it be limited for certain time only , 
as Haſtings hath a. Patent for making; of Friſadv only, as a thing new- 
ly invented by. him, but infomuch that” this varzics only -in the form: 
of making of that, and not in ſubſtance, the Patent was adjudged 
void-, fo a. Patent. made to a Cutler for Guilding , infomuch that 
this varies only in form 3 this was not allowed to'be a new invention, 
ſo a Patent made to orgy: for new caſting of Lead, infomuch that 
this. varics. only in form., and: not in. ſubſtance, this agreed with 
the ancient; this was alſo void; and.if the. Starch made be another 
thing, than the Mcal which was bought, then it ought to be another 
in. nature and: quality, but this is not, for Starch is uſed for Vicual 
in Spain and other. Countrics., as Rice is uſed ; Sce 46 Afiſe 8. 
27: and-he intended that. the Proviſo made that clear and without 
queſtion, for. there cannot be a.difference made between that and 
Malt; and it Malt.had not been within. the Budy: of the Act; this 
would not. be exempted. by. ſpecial Proviſ, and ſo- the Statute of 
25 H.S. chapter 2.. for tranſportation of Victual in Ireland; except 
Meal, which proves alſo that Meal is included within the words, 
dead Vidtual, and which hath: been»within the Body-of the Stature 
4f.it had not been excepted; and to the Objection that it is pena! 
Law, 'and.fox.that, ſhall have. rit oppoſition, and. not by.. cquity ; 
but he-ſaith'that- this Rule. fails as to the intereft of the Common- 
Wealth, that is, when the Common. wealth- is ' intervenient 3 and 
ro. the ObjeGion.;that-this is a thing invented after the making of 
the Saetzte, he: anſwered that; with the'Cafe of. Sdint-Fohn, 5 Coke 
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-and Stone-Bawes, which are of later invention ſhall be wichin the 
Statute, for they are their invention, and their form of the things 
which are inhibited : and ſo Vernon's Caſe, 4 Coke,it he to whoſe uſe 
enfeoffs his Son and Heir; this ſhall be taken within the Statute of 
Marlebridge;, and yet he to whoſe uſe cannot make aFeoffment,, 
nor uſes were not known till many years after the -making of this 
Statute, and Baker furthers the Meal for the uſe of man, and for 
that he may cl] it in Bread without any puniſhment 3 and then he 
aid it was the Office of a good Judge to ſuppreſs the milchicf, 
and to advance the remedy, as the Lord Anderſon ſaith in Browne's . 
Caſe, 3 Coke: And fo he concluded and prayed Judgement for the 
King, and the Intormer. And note that this Caſe was ſolemnly ar» 
gued by all the Jultices of this Court; and it was adjudged, that this 
was ingrolling within the Statute by Warburton, Foſter and Winch. 
But the Lord Coke argued the contrary, Walmſley being abſent that 
Term. 

The ſame queſtion was argued the ſame Term in the Exchequer 
upon an Information there exhibited by one Colins an Informer, and 
it was there argued by Hitchcock, of Lincolns-Inn for the Defendent ; 
and he argued that the Starch was not the ſame thing which was 
bought, no more than it it had been made in Bread 3 and hecited 
the Book of 5 H.7. 15,16. where it is agreed that it a man takes 
Barlcy and makes Malt of that, that he from whom it was taken , 
cyuld not take the Malt, for that, that there the thing is altered 
in another nature, and he intended that the Starch is not the ſame 
in number nor qaality ; but he agreed, that if Wheat be only groun'd, 
that this notwithſtanding is within the Statute, but if it be made in- 
to Bread, then (old, it is not within the Statute, for then it is ano- 
ther body, and other things added to it, and the form is alſo altered, 
and the form gives the being and the names and if Water be turned 
into Wine, it is no Water, though it be bþy Miracle fo it a Parſon be 
made Piſhop, he is not the ſame perſon, for Honours change Man- 
ners and this is his reaſon that the Writ ſhall abate, for itis newly 
created, as of nothing. 7 H.6. 15. 22 R.2. Brev. 93.6.2 R. $. 20. 
Alſo the Statute of 21 H.8. which provides that the party from 
whom any Goods are ſtoll'n, after that the Felon is indicted, ſhall 
have reſtitution of the ſame Goods; but if the Corn be ſtolPn, and 
converted into Meal, the Owner ſhall not have reſtitution, for it is 
not the ſame which was ſiolPn ;, but if. Plate be ſtolFn, and altered in 
other form, yet the owner ſhall have reſtitution of that, as he ſaid, 
which was adjudged for the King, 40 E/is. But where reſtitution 
upon a Writ of Errour, where the er genp is the ſame thing 
ſhall be reſtored, that if yet Term be fold by Fieri Facias, and after 
the Ju®ement is reverſed by Errour, he ſhall not be xeftoxed to the 

Q 2 Term, 
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Ferm, but ſhall have the Money for which it-is ſold: 'alfo he ſaith it 
is not the ſame in number- and ſubſtance , for the firſt thing was. 
corrupt, and the corruption of that was the beginning of the- 
new, and the Wheat- is the matter- of which, and alſo Water is, 
and Fire, and the heat of the Sun, and after that it is made in Starch, 
it-will not be diffolved-and made into Victual, no more than Bread, 
and the worlt Wheat will: make the belt Starch: alfo he intended, 
that it is not in the ſame condition nor fimilitude 3 alfo he objected 
that (Ligamen) which is the word contained in the Count”, is no- 
Eatin word at all, but-(Legwmen.) is the Latin word, and that is 
Latin for Pulſe; and that not being any Latin word, the Engliſh 
which is addcd will-not help it, and fo he concluded-and prayed: 
Judgement for the Defeudent, | 

Dearidge the Kings Serjeant, for the King and for the Informer, 
argucd that the Starch is the ſame ( Numero) in «number, qua- 
lity and ſubſtance, not in likeneſs, and that the Statute, is no Law 
of explanation, but of difinition of- three ſeverals, which make dearth 
without want, and the fore-ſtalling prevented the puniſhment of- 
Law before the making of this Statute 3; but now theſe are in fe-. 
vera} degrees, that is fore-ſtalling is commonly ingroſling, and re- 
vrating, and Ingroffer- is always Regrator, and that the Defendent: 
in this Caſe is Ingroſſer of Vicuals, that is Vidtuals- which is. the: 
taff of man's health, and the want- of that is more grievous tham 
the' want of allother things, and the dearth of that is the moſt pinch-. 
ivg dearth which may be, and the gain of that is a baſe gain, and- 
thcy which baſely buy of Merchants, that they may firaightways (cll- 
not any thing unleſs they may get great gains or fave in the meaſure, 
and they are called Regrators, as Grators of the faces of: the People, 
and- if this Statxte had been exccuted, this had prevented many: 
Dearthsz and: to the objection, that it is a.penal Law, and for that 
ſhall be taken firi&ly 3 and there is a general-Rule, and as true as it. 
is general 3 but it is true if it be not within the exception, that is, i6 
publick good doth not intervene, and here it concerns the Con- 
mon-wealth , as much- as- the lives of men, and many other penal 
Statutes have been taken by Equity, as the Statute which makes 
that to be petty Treaſon if the Servant kill his Maſter : and in the 19. 
H- 6. 1t is agrced that if the Servant afxer he is departed out of the 
ſervice of- his Maſter, kill him upon any -malice conceived during, the 
time that -he-was in-his (ſervice, 'this ſhall be:taken within the Equity 
of the Statxte, and ſo the Statute-of 33'H, 8. was made preciſely , 
2painſt Hand Guns, and Daggs are taken to be within the Equity 
of that, notwithſtanding that they. were inventcd after the making 
of 'that Starwre, 'ahd were not: known at the time of the making of 
that:z for they are the ſaricIn intention, as .it.is an: 
| JW. Cale, 
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Caſe, in Coke 71.'b. And to the words of the Statute (who ſhall fell. 
the ſame) it intends that Starch is the ſame in all, but 'only1a fimili- 
tude; for a thing which is of the ſame fimilitude is not: the ſame, but 
like the ſame (for no like is. the ſame.) Alſo he intended that it is the. 
ſame both in number and form, and' he agreed (that form gave theg 
being ) for that is not the accidental 'as here it is, but it is the ſub- 
fantial form, and. every. one knows that Meal Wheat, is the 
| ſame as Pepper: beaten in a Mortar, and Pepper and all other Spices, 
ſo that it is the ſame in number, exiſtence, ſubſtance and effence, and- 
he intended alſo the ſame in intention, for Meal is Victual, and is 
dead Victual. be it.Corn or Meal; and Corn grewnd; and made-in- 
Meal, then ſold, yet that remains dead Vidual, and Meal is the. 
ſame dead Victual, though that it be not the ſame Corn; and to 
prove that Corn is Victual, he cited the Statwte of 25 Edw. 3. 5: 
Stat. Chap. 7. which provides-that no Forreſter (hall make any ga- 
thering of Viduals by colougof their Office 3 and- he intended, that 
Corn was within this Statzte, and ſo alſo of the Statwte of the. 3. P.. 
and M. Chap. 15. Raſtal , Uiniverſitics which provides, that to the. 
Purveyor, Bargainor for any Vidquals within 5 miles of any of the U- 
niverlitics of Oxford or Cambridge, where Grain and. Victual are joyned- 
together, | | | 

So the Statwte of 25; H. 8, Chap.” 2. abridged by Raſtal, Victual, 
1.5. which inhibits the tranſportation of Victaal, it it be not of Meal 
and Butter into Ireland, by which it appears that Meal is dead Vis» 
Qtuals : And he ſaid, that Vidual is that which refreſheth men, and 
Victuals are thoſe things, which to the uſe of eating and drinking are . 
neceſſary. So that Meal is the. fame: in number, though that the 
Corn were turned into Meal. And he cited Peacock, and Reynold's 
Caſe to be adjudged 42 Eliz. that ifa.man bny Corn , and con- 
vert that into Meal, and ſo ſeIPir, it is within this Sttzre : And he 
ſaid, that if. a man. be made a.Knight, hanging his Aion, that this 
ſhall abate his Action ; but' yet he remains the ſame. perſon, - but his 
name is changed, which is the cauſe of the abatement of his Action, . 
7H.6. 15. Alſo the Defendent is concluded by his Demurrer upon : 
the Irformation, to-ſay*that it is-not the ſame thing, for. this is con- 
tcfſed by the Demurrer 3 and though that the name be changed, this - 
is Not material, if the ſubKance be the ſame 3 and he .agreed; that: a 
Baker, which buys Wheat, and makes it into Bread, is not;within.the 
Statnte for he furthers that to the uſe.of 'man, as-a Curryer makes 
the Leather more fitand apt for. uſe 3 but ſo doth not he which makes 
it into Starch, for he furthers the abuſe; for it is no. lawful Occupe» 
tion, but. idle and frivolous furtherance of vanity of. men. And in 35 
H. 6, 2. If.a man cnter into the Land of. another man, and:gut Trees, 
and that ſquarc,.and make into Boards, yct .if the Ownez. enter, he 
maAy-, 


vn. 


Crofle egainſs Weſtwood. Part 1T. 


-may take them : But: if it be made into a Houſe, otherwiſe it is, for 
there it is mingled with other things, as itis 5 H. 7.15, 16. So Iron 
made in Anvil: But of Leather made in Shooes otherwiſe it is, in{o- 
much that it is mingled with other things, 12 H.$S. 11.4, A dead 

zStag is not a Stag, but is a certain dead thing and flcſh; as a man 
dead is not a man: but agreed the Book of H. 7. 15 and 16. that 
Corn converted Mmto Meal cannot be reliored , nor reprized, no 
moxe may that if it remains in Corn, if it be not in Baggs; and he 
ſaid, that upon the Statate of Merton, the Re=diſſciſin atter the Re» 
covery in Aſſije, it the ſame Diſſciſor makes Re-difſcilin, the Sheriff 
way Examine that, &c, And it is agreed in27 H. 6, That it Tenant 
in Tait be diſſciſcd, and recover in Allie, and is put in Poſſethon, and 
attcr his Eſtate is altered, and he become Tenant in Tail after potlt- 
bility of Iſſue extinct, and then the Diſſeifor makes Re-diſlciftin,that 
this is aided by the Statyte, not that it is alteration of the Eftate : 
And alſo hefaith, it appears more fullyþy the Proviſo, by which it 
is provided, that Barley turned into Malt, and Oats turned into Oat- 
meal, if it be by Ingrofling, it is within the purview of the Statyte, 
So it it be by way of Fore-fialling or if they fell them again before 
that they are.converted, (hall be Regrators : Ard to the-Objetion, 
that other things, that is, Water and Fire ate added to that 3 he faith 
that none of them remains, for the Fire drys the Water, and the Fire 
alſo goeth out, and fo he concluded and praycd Judgement for the 
King, and the Informer, and it was adjourned. 


Michaelmas 9 Jacobi 1611. 7n the Common Bench. 


Dover N Dower againſt Infant, which mgkes defav]t upon the grand Cape 
returned, and agreed by all the Juſtices, that Judgement (hall be gi- 

ven upon the Detault, for the Infant ſhall not have his age, and ſo it. 

was adjudged upon the Wit of Error. 


Charnock ageinft Currey Adminiitrator of Allen. 


vw 6h. mg I* Debt upon an Obligation againſt the Defendent, as Adminiſtre= 
wolf tor as above, he pleads Judgement had againſi him in an Action of 
Debt, and over that hath not to fatisfhe 3 to which Plaintiff replies , 
that this Judgement was for penalty, and the condition was for a leſſer 
ſum; avd that the Plaintiff in the firſt Action had accepted his due 
Debt, and had promiſed to acknowledge ſatisfation of the Judge- 
ment at the requeft of the Defendent, and at his charges ; and the 
Adminiſtrator which was the Defendent, did make that requeſt _ 
Fran 


Part Il. Charnock ag4irft Currey. i119 


Fraud and Covin, to avoid the Plaintiffs Aion : Upon which the 

Defendent hath demurred, and ſo confeffeth the matter of the Plea. 

But Foſter ſeemed that the Plaintiff ought to ayer, that the Plaintiff 
in the firſt Action hath offered ro acknowledge ſatisfaction, and that 

otherwiſe he ſhould be put to his Action upon the Caſe : But Coke and 

Warbxrton intended that the Replication is very good without ſuch 

averment 3 for it ſhall be intended, that the Plaintiff will pertorm his - 
promife : But further, this Demurrer which was only for part, was - 
alfo for another part, an Iſſue joyned for the other part, which was 

to be tryed by the Country 3 and which ſhalP be tryed of the Iſſue, or 

of the Demurrer, was the queſtion 3 and it was agreed by them all , 

that the Iſſue, or Demurrer thall be firft at the diſcretion of the Court : 

See 1r H. 4,5. 38 Ed\g, 4g | 

Commiſſion is granted to the Councit in Wales, of which the Pre- conmigon 
ſident, Vice-preſident, or Chief Juſtice to be one :- And the queſtion *2 econ” * 
was, if they might make a Deputy 3 and it was agreed that delegate 
power could not be delegated, but they might make an Officer to take 
an accompt in any ſuch AQ. : | 

Note, that a Caveat was entred with a- Biſhop, that he-ſhould- not Caveat to a + 
admit any without giving notice, that: the admithon, this notwith- 
Kanding,is good; but if he admitrone which hath no right, he is a di- 
ſturber, but otherwiſe the Caveat doth nothing, but only to make 
the Biſhop careful what perſon he admits. - | 

Fojter Juſtice ſeemed, that if the Ordinary-now after the Szatwte of 17 admini- 
21 H.8$. grants Adminiſtration to-one which is next of Blood, that {in to. 
he cannot repeal it :. But Coke chief: Juſtice ſeemed the:contrary, and blood can- 
that he incurred the penalty of the Statute only... And if an Admini- —_— ON? 
ftration be granted to one which is next of : Blood, upon which the ; 
firſt Adminiſtrator brings an Action of Debt,and hanging that,upon ſug- 
geſtion that the firſt Adminifiration is void, another Adminiſtration 
is granted ; and it ſeems that this ſecond: Adminiftrationgranted-upon - 
this ſuggeſtion ſhall be repealed from the- firſt, though it be general, . 
and without any-recital of it. . But if the ſecond be declared by ſen- 
tence to be void from the . beginnipg, then the firſt-remains good. 

Acion upon the Cafe was brought for theſe words, that is, thow Aftiontor - 
haſt killed 1. $, And it ſeems that the Action doth not lie, for a man words. 
may kill another in Exccution, and as Miniſter of Juſtice, or in-War, 
in-which things killing is juſiifiable. - 


Michaclmas 5 


taking a 
Cow. 


Hovphton, 


Y20 


; , Part N. 
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George Barney againſt Thomas Hardingham. 


B vs oy IN Treſpaſs for breaking the Houſe, and taking of a Cow, the 
Houſe, and 


Deſendent pleads that the King and all thoſe whoſe Eſtates he 
hath in the hundred, have had Turn, and at the Court held ſuch a 
day it was preſented, that the Plaintift had incroached upon the high 
Way, for which he was {merced, and the amercement was affeered by 
two Juſtices of Peace, according to the Cuſtom of the Turn aforeſaid ; 
And that he being Bailiff of the hundred, by-vertue of a Warrant to 
him in due manner made and direQeqd, had-entred the faid, Houſe, 
and taken the-ſaid Cow for diſireſs, for the-ſaid amercement, and car- 
rying it away, which is:the ſame Treſpaſs, and ſo demands Judgement, 
upon which Plea the Plaintiff Demurred : And by Howghtox Serjeant 


for the Plaintiff, the Plea in Barr is not good, and firſt he conceived 


that it was not good, inſomuch that the King hath made his Preſcrip- 
tion,by whoſe EfRate, and he intended-that he-could not.make his Pre- 
ſcription,by whoſe Eſtate, infomuchthat this lies in Grant, as it is 12 
H, 7.15. where'iit is agreed, that by nothing which licth .in Grant, a 
man may preſcribe, (by whoſe Eſtate.) Alſo the Plea is that the King 
was ſciſed in his Demeſn as of Fee, where it ought to be in Fee on. 
1y 3 inſomuch :that it 45 a-thing only in Juriſdiction or Signiory, and 
not Manurable, as in-8 H, 7. 7H.4 3oAfiſ InanA- 
&ion of Debt upon Reſervation made upon Leaſe in a Mannor and 
Hundred, it is agrecd that the Hundred is not in Demeſa, nor Ma- 
nurable : Alſo the Plea is not good, inſomuch that it is not pleaded, 
before whom the Turn ſhall be held : And always when a man claims 
a Court by Patent, he ought to ſhew before whom his Court 
{hall be held , otherwiſe it ſhall not be good ; ſo of Conuſance of 
Pleas, otherwiſe it is if it be in a Turn, for that ſhall-be intended 
a certain ancient Court : Sce 44 Ed.5.47. 1 H. 4.6. 6 H. 4. 1. 
Alſo the Statute of Magna Charts, Chap. 35. requires that it ſhould 
be held in the accuſtomed place, and ſo it ought to be alledged, or 
otherwiſe it is againſi the Statute, and for that it ſhall not be good, 
for it is of the nature of Sherifls Turn and derived out of that ; 
See the Book of Entries in Replevin 2. Allo the Statute of Magna 
Charta , Chap. 14. appoints that the Officer ſhall be the Sheriff; 
and this is not pleaded but generally by two Juſtices of Peace -upon 
their Oath: Andallo it is not pleaded to what Sum the amercement 
was made; Alſo it is pleaded that he being a Bailiff of the Hundred, 
by vertue of a Warrant to him in due manner dire&ed and made, 


hath taken the diſtreſs, and doth not plead the Warrant certainly , 


Nor 


Part IN: Barney ag4inft Hardingham. 


nor the place where it is made, and for that the Plea is not good : 
Alfo he pleads that he took and led-away the Cow, in name of Di- 
ſtreſs, and he ought to fay that he took it and impounded it , fors 
that (he took it and carried-it away,) imports that he took it to 
his own uſe, 9 E4, 4.2. 20 E4. 4. 6. And ſo he concluded that 
the Barr is not good, and prayed Judgement for the Plaintiff: And 


Barker (Serjeant for the Defendent ) conceived that the Preſcrip- Barker. 


tion tor the Hundred (by which the Eſtate) was very good, and for 


that, ſee 12 H, 7. 17.4. 8HR.7. 13 H.7. Alſo he intended ' Bar nor 
that the Title to the Court is very good, notwithfianding that it is not goon 


expreſſed, before whom it ſhall be held, infomuch that the Law takes 
notice of the Turn of the Sheriff, and that he is Judge of that, 
and that the Afﬀrance is very goed, inſomuch that this is according 
to the Cuſtom to the Turn aforcſaid : And the Warrant of the 
Bailiff is very well pleaded, and more is pleaded than need, fot it 
is the duty, and appertaineth to his office to gather the amercements , 
and he might do that without Warrant by force of his office ; But 
if it be upon plaint between party and party, otherwiſe it is, and for 
that ſee the Book of Entries 553. And alſo the charge in the Adi- 
on is for that, that he took and carried away, and of that he made 
Juſtification, and he cannot plead otherwiſe, and to the (whoſe E- 
late, &c.) That a man cannot preſcribe to have a thing by (whoſe 
Eſtate) which licth meerly in grant, without ſhewing of a Decd , 
yet when that is appurtenant to another thing, as here the Court 
is to a Handred, it may very well that do, and 33 H. 8, B. Leete 
when the penalty is preſented by. the Jury it (elf, there needs not 
any affirance 3 And ſo he concluded that the Plea in Barr is very good, 
and prayed Judgement upon that for the Defendent : And Coke chiet 
Juſtice ſaid, that Turn of the- Sheriff is derived of Turner, which 
tignifies to ride a Circuit, and ſo of that is derived Turner, and of 
that the Turn of the Sheriff, and of this is derived the Hundred , 
and from this the Leete : And it ſeems to him, that he ought to plead, 
before whom the Court ſhall be held,infomuch that it is agaiaſt Right, 
and ſo it was adjourned. 


Michaelmas 1611. 9 Jacobi i the Common Bench. 


Hill 2g4i»ſt Upchurch. 


Ote, that Cake chief Juſtice ſaith, that it was adjudged in 27 of Cory-b01d 


Eliz. For the Mannor of North-hall in the County of Eſſex , 
that admitting that- a Copy-hold may be Intailed by the Statwte, that 
.then Cuſtom that a ſurrender ſhall be a Barr or diſcontinuance of fuch 

R E(tates 


intailed. 


Brandon's Caſes, | Parte IP: 


Eftate-tail' is: good, for as well as the. Eiſtate may be. excated by-Cus 
tom. as wellit may. be barred. or. diſcontinued: hy- Surrender. by Cup 
com, | b | 


Brandon's Caſe. 


- FAT: 


Fatent upon JT Ote if a Mannor or other: Signiory be extended upon a Statmte, 

6 —_ anda-Ward falls which is. a {ufficient value to'make ſatisfaction 
of the Extent, yet this ſhall not be any fatisfaction in tender to fatif- 
tation : Inſomuch that this is only the Fruit of Tenure, and not like 
to cutting of Trees, nor to digging of Cole or other Ore: And fo 
Coke chiet Juftice, that it hath been adjudged, and with this agrecd 
the Book of 21 E4.3. 1. . 

Sammons.in The manner to make Summons in Dower, tit the Land licth in one 

Dower. County, and the Church in another County. : Then upon the Sratuzre 
the Sheriff ought to come to the next Church, though it be in ano- 
ther County, and there make Proclamation, as the Auditors in Ac- 
compt ought to commit the Accomptants found in arrerages to the 
next Gaol, and thcre ought to be committed, though that they are in 
another. County, | 

Patentofa The words of a Patent of a Judge of the Common Bench, are as 

Judge of the follows, that is to ſay, Fames by the Grace of God, &r. Know that 

ommon . . . 

Bench, we have conſtituted, Humphrey: Winch, Serjeant at Law, onuc of our 
Juſtices of the Common Bench, during our good pleaſure, with all 
and ſingular Vales and Fees, to the fame ofhce belonging and appere 
taining, In Witneſs of. which, &c, 


Michaelmas 1611. 9. jacobt iz the Common Bench. 
Jacob: againſt Silo. Sowgate. 


Attion won. Nl 2 Action upon the Cafe for flanderous words » The declara- 
the Caſe tor & tion was, that the Defendent ſaid of the atoreſatd Plaintiff, that he 
Lander js perjured, to which the Defendent pleads, that the Phintiff ano- 
ther time hath brought an Action in the Kings Bench againſt the ſame 
Detendent for that, that he ſaid the faid Plaintiff was perjured, and 
had cozened John Sowgate, and that the Defendent had pleaded to 
all 'belides theſe words ( Thou. art perjured .) not guilty, and to 
the words (thou art perfurced) he juſtifies that the Plaintiff was. 
perjured-in making an Afidavit in the Star-chamber, and this Iſſue 
was joyned, and it was found for the Defendemt, but it was not 
woughton. pleaded that any. Judgement was given upon it : And Howghton Ser- 
Fant for the Plaintiff,, which had Demurred upon the Defendents - 
Plea t. Argued that che Plez is inſufficient, for &- it ſhall be intended 
by. 


'Part 1. Jacob «geinfl Sowpate. 


by that , that the Plaintiff was aforctimes -barrcd, if it be in a 
real Action, it ought to be averred, that it is for the ſame Land, 
and if it be in a perſonal Action, it ought to be averred that it is the 
ſame Debt or Treſpaſs; and if it bepleaded by way of Juſtitication, 
then he ought to have averred alto, that the Plaintiff hath taken 
a falſe and untrue Oath, upon which Iſſue might have been taken : 
But here nothing is pleaded but the Record, and nothing averred 
(in Fadio) So that the Iſſue cannot be-taken upon it, for the plead- 
ing is only of Record, and that the Defendent for the cauſc afore- 
(aid, in the Record aforeſaid mentioned, ſpoke the ſaid words, and 
this is not good, for there is not contained any cauſe of Juſtificati- 
on, as in Znare Impedit, in the 15 and 16 H. 6. The Defendent 
pleads that he was Incumbent by the cauſe aforeſaid (and without 
that: ) But this was no good Plea, for he ought to plead his Title 
{pecially ; And alſo it is not pleaded as Eftoppel, for then he ought 
to have relied upon that preciſely, as 35 H. 6. in Replevin the a- 
vowant relies upon diſcent, 3o Afiſ. 32. 2. H. 7.9. Allo Eftappel 
it cannot be, infomuch that Judgement was not given .in the fiſt 
Action : Allo it is not pleaded as Eſtoppel for the Plea is concluded 
Judgement it Action, where he ought to have relied upon the Eſtop- 
pel, and peradventure alſo the Trial was void by unawarding of 
Venire Facias, or other Errour : So that without Judgement it can 
be no Eftoppel, and ſo he concluded and prayed Judgement for 


T2J | 


the Plaintiff : Barker Serjeant argued for the Defendent , that the Barker, 


Declaration is very good, and notwithſtanding that the words are 
genera] that is, he is perjured, yet this may be ſupplied very 
well by the ( Inmeexndo ) as it appears by James and Alexander's 
Caſe, 4 Coke 17. 4. And alſo that Eftoppel by the Verdi& is good 
without Judgement, as in Action of Debt , releaſe was pleaded , 
and Iſſue joyned upon that , and found for the Detendent, and 
after another Action was brought forthe ſame Debt, and agreed 
that the firſt Verdict was Eſtoppel, 2 Ed. 3.19.6b. e. And he cited 
Baxter and Style's Caſe ty be adjudged in the point, that the Eftop- 
pel is good : and alſo Vernon's Caſe, 4 Coke where the bringing of a 
Writ of Dower, Eſtopped the Wife to demand her Joynture, and 
ſo concluded and prayed Judgement for the Detendent : Coke, the 
Count is good, being of the aforefaid Plaintiff,, and may after be 
ſapplycd by (Immend») though that the words after are general : 
But if the words were general. that is, he is perjured , without 
ſaying that the Deftendent ſpoke of the aforeſaid Plaintiff ; theſe 


Engliſh. words following ( Videlicet ) he (Innuendo) the Plaintiff Perjured As 


is pcrjured, this is not good, and ſhall not be ſupplied by (Inzu- Siomble. 


endo) and he ſaid that another time convided is good Plea in Calc 
of life without Judgement, but.this is m favour: of lite, but iv Tre- 
R 2 {paſs 


£24 Hall: ag4inft'Stanſey. PartIF 
{paſs it ought to be averred', that it is the ſame Treſpaſs, and alſo 
there ought to be Judgement, and the Defendent ought to relie upon 
that as an FEſtoppel, and agreed by all that Judgement ſhould be given 
for the Defendent, it cauſe be not ſhewed to the contrary ſuch a 
day, ©c.. 


Michaelmas 1611. 9 Jacobt in the Common Bench. 
Hall againſt Stanley. 


Freſpaf for F N Treſpaſs for Aſſault and! Impriſonment, the Dcfendent-juRihes, 
— ipſomuch that the Action upon the Caſe was begun in the Marſhals 
ſey for a Debt upon an Aſumpſit made by the Plaintiff, and that 
upon that Capias was awarded to this Detendent, being a Miniſter 
of the ſaid Court to Arreſt the Plaintiff to anſwer in the ſaid Actiof, 
and that he by force ef that Arreſted the Plaintiff, and him detained 
till che Plaintiff found ſuretics to anſwer to the ſaid Action, which is 
the ſame aſſault and Impriſonment : To which the Plaintiff re= 
plied. that none of the particsin the ſaid Action were of the Kings 
houſhold, and ſo demanded Judgement , upon which the Defen- 
dent Demurred in Law: And Dodridge the Kings Serjeant for the 
Pedricge, Detendent, that the Court. of Marſhalſey may hold Plea of A- 
ions of Freipaſs , be the parties or. any of them of the Kings 
houſe or not, and he intended-chat the Juriſdiction of the Common 
Law was general, and then they have Juriſdiction of all Actions 
as well real as perſonal:, and though that their Juri{diftion be in 
many Caſes reſtrained, yet in an Action of- Treipals there is not 
any reſtraint, but at this day they. have two Juriſdictions 3 that is, 
in Criminal Caſes, and alſo in Civil Cauſes , within the Virge : Sce 
Fleta Book the ſecond and third, where he deſcribes the Juriſdiction 
of all Courts, and amongſt them the Juriſdictions of this Court , 
and alſo Britton which wrote in the time of Ed. 1. 1ib, x. Chap. 2. 
which faith it was. held before. Bygote, who was then Earl of Nor- 
folk, and Marſhal, and their. Authority. and- Juriſdiction was ab- 
folute , and their Judgements not reverſable unleſs by Parliament, 
and this appears by the Statute ot 5 Ed. 3. Chap. 2. that thcy 
might hold Plca of things which did not concern them of the houſec- 
hold, and alſo the words of the Statute of Articuli ſaper chartas 
Chap. 3. 28 Ed. 1. provides that-the Marſhalſcy ſhall not hold Plca 
of Freehold of Covenant, nor of any other contract made between 
the Kings people, but only ot Treſpaſs made within the Kings houſe, 
er-within the Virge, and of ſuch Contracts and Covenants which one 
ef 'the: houſe made with another. of the houſe, and within the houſe 
and in no ather-place , where Treſpals. is. limited to the. Kings . 
houſe. 


Part IF Hall'2g4inft Stanley.” 
houſe or within the Virge, but no reftraint that the parties ſhall be one 
of the Kings Houle, or otherwiſe it ſhall, not be intended which, 
ſhall be only thoſe which are of the. Kings Houſe, infomuch that. 
the Treſpaſs is limited to be made within the Virge , alſo he faids 
it was a Statute made 3o Ed. 1. which provides, that if any cauſcs 
' ariſe amongſt the Citizens of Loxdox only , that this ſha]] be tryed: 
amoneglt the Citizens but if it be betwcen them of the Houſe, it 
{hail be trycd by them ot the Houle, by, which it appears that they 
may hold Plea between Citizens of London, where none of the par- 
tics axe of the Kings Houſe, alſo the Statute: of 6 Ed: 3. chapter 2, 
provides that in Inqueſt, they ſhall be there taken by men of the 
Country adjoyning, and not men of the Kings Houſhold, it it be not 
betwixt men of the Kings Houſhold, if be not for Contracts, Cove- 
nants and Tircſpaſfes made by men .of the Kings Houthold of one 
part, and that the ſame Houſe which refers to the Statute of Articuli 
ye chartas before cited , and this expounds, and fo the Statute 
of 10 Ed. 3. chapter 2. provides- that in» Inqueſt they are to be 
taken in the Marſhalſey , and that the ſame Inqueſt ſhall- be taken 
of men of the Country thereabout, and not by people of the Kings 
Houſe, if it be not of Covenants, Contracts, or Treſpaſſes made 
by people of the ſame Houſe, according to the Statute made in time 
of the Grand-fathcr. of the ſaid now King , and according to that 
the uſe hath been, that is, if none of the parties were of the Kings 
houſe, then the tryal had bcen by.the men of the Country adjoyning.. 
And if one of the parties be of the Houſe, and another not, then the 
tryal is by party Jurics :. and if both the partics be of the Houſe, then 
all the Jury hath uſed to be of the Houſe 3 and if the Caule be be- 
tween Citizens of London 3 then the tryal hath uſed to be by_Citi- 
Zens of Loxdox, and in the Book of Entries, the fame Plca was plead- 
cd in falſe Impriſonment, 9, 10. and the Regificr , fol. 111. A. in a- 
ion upon eſcape in Treſpaſs; and to the Books of 7 H.6.30. 10 
H.6. Long, 5 Ed. 4. 19.Ed. 4. 21 Ed, 4. He faith, that none of theſe 
Books are in Action of Treſpaſs but one only, and that is mittaken . 
in the principalpoint, and-ſo may be miſtaken in one by Cafe : And 
the Book of 10 H. 6. 3o. is dircdly.in the point : But Brozke in A- 
bridgement of that faith, that the. praftice and uſage of the Court 
was otherwiſe: But it may be obje&ed, that this-is ( Indebitatus af-. 
ſumpſit) which is in nature of an Action. of Debt, . and founded upon . 
Contra& ; he ſaid that Fitzherbertin his Natuya: Brevium ſaid, that 
there are two forts of Treſpaſſes, that is, Gra), -and upon the Caſe, 
and Treſpaſs is the Genzs, and the. other. are. the . Specres, andthat 
the Adion is founded upon breach of promiſe, which'isthe Treſpats, 
as for not making of a thing,. which he hath, promiſed todo, and 3: 
is Mageſtrsle breve, and not breve. formatum, and. (o.is an Aion ot 
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Trover and Converſion, or Aſſumpſit, are Writs of Treſpaſs: but ad- 


mit that no; yet Action of falſe Impriſonment doth not lie, for he 


ought not to diſpute the Authority of the Court 3 for the duty of his 


'Othce is only to.be obedient and diligent, for otherwiſe he ſhould be 


judged of the Judge : And who by the appointment of the Judge doth 
any thing, doth not ſecm to do it deceittully, becauſe it is of neccth- 
ty he ſhould obey and 14 H. 8. 16.a Juſtice of Peace awarded a War- 


rant to arreſt a man for ſuſpicion of Felony, where his Warrant was 


void ; and yet the party to whom it was direacd, juſtihes the ma- 


King of the Arreſt by force of that. And 12 H. 7. 14. Capias was a- 


warded4o the Sheriff without original, and yet it wasa ſufficient War- 
rant to the Sheriff : And 22 Aſiſ. 64. Court awarded a Warrant -: 
where they had no Juriſdiction, and yet it was a ſufficient Warrant 
for him to whom it was directed. And foin ManſeP$#Caſc, if the She- 
riff execute an (habere facias feſmam) awarded upon a void Judge- 
ment,” this is a ſufficient Warrant for him. So in this Caſe allowing 
that the Court hath no' Juriſdiction, yet the Plaintiff cannot be re- 
lieved by this Action, but is putto his Writ of Error, or to his Action 
upon the Statrte, and ſo be concluded, and prayed Judgement tor the 
Defendent. 
Hutton Serjcant for the Plaintiff argued to the contrary, and he 
antended that, Judgement ſhould be given for-the Plaintiff, tor the 
matter, afid alſo for the Parties, and that the Judgement, and all o- 
ther proceedings in the Marfhalſey were meerly void 3 and he denycd 
that they had originally ſuch abſolute juriſdiction, as Fleta pretended, 
for originally that was only for the preſcrvation of the peace, as it ap- 
pears by the ſtile -of the: Court , and alſo by the diverſitics of the 
Courts, and that criminal cauſes which require expedition, arc there 
only triable, and that civil cauſes arc encroached of Jater times, 
and it was neceſſary to be reſtrained and reformed by Parliament : 
And it appears by the Statute of Articxli ſuper Chartas, that they 
have encroached to hold plea for Free-hold 3 and for that the Court 
which is mentioned in Fleta, cannot be otherwiſe intended than the 
Kings Bench, which then followed the Kings Court. And allo that 
they have not encroached only upon matters, as to hold plea for Free- 
Holds, but alſo to perſons and places where Contrafts and Treſpaſſes 
were made, and this was the cauſe of the making of the ſaid Statute. 
And to this Aion of Treſpaſs for indebitatus aſſumpſit there begun , 
he intended that it is for another'thing, of which they could not hold 
plea, -and it | might be'exleainal ; for: civilis that which begun by con- 
craft, 'and it's part of 'the-commarative Juſtice, for which is recom- 
penice' given 'by one party to another, and is not founded upon 
the Contra, but is tranftated to an Action of Treſpaſs, which manner 
of Treſpals'is not within the Srature:; and ſo he intended, that for the 
matter 
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matter it is not within the Statute : and then for the perſons alſo, he 
intended that 1t is, pet. within the S#amte,. and, this. appears; by the 
words of the Statute of 28 Edw. 1. Articuli ſuper Chartas, and to 
that io F. 6.130. 'it is adjudgcd that Judgement jn ſuch Cafe there 
given is void, and Coram non Fudice ,, ſo 7 H.6.30. expreſles the caulc 
co be, infomuch that nope of the paxtics 'ars 0& the Houthold of the 
King, 4 H. 6.8. 19 Edw,4.8. 5 Edw.4. 32 H.s. ht. 27. And 
he cited alfo Midbelbxri's/Cate to be adjudged: upon a W'nit of Error, 
in the Kings Bench, 38 Ez. that they could not tender a Plea in 
Treſpals for Trorey and Converſion, it none of the parties were of 
the Kings Houſe ; And tuxther he faid, that when a Court had ſurifs 
diction, and, errs. in matters of proceedings, or in. Law, there the: Ex- 
ecution, made by force of thcix Procefs: ſhall. be lawful, -.But where. 
. the Judgement is void by default ot Juriſdiction, as in this Cale, there 
tt is otherwile , 10 H. 6. 13. Recovery. of Land in the Spiritual 


Court is void 3 {o Formedex commenced, and Judgement given upon Sari} 
d HAICEg.. 


that before the Judges of Atlifes void. So 36 H.6.32. Recovery. of Lan 
in /Y2les in this Court is void-:, and $ Ed. 4. 6. .Recovery-of Land .m 
ancient demeſa is avoidable by Writ of Deceipt : But 1in..the.other- 
Cafes before, the Judgement and Recovery is ab(olutely void,and (Co-- 
ram nou Fugice) tor default of Juriſdiction: Soing H. 7. 12. b. Re- 
covery oft Land in Durbam, Chajter or - Laxcaſter, here is void for the 
ſame cauſe: And in this caſe alſo the ſaid Statute makes that void by 


Judgement:: 
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expreſs words ; See the Statute of Articuli ſuper Chartas, Chap. 3. 1s 


And to the Caſe of 14 H, 8. before cited , of. Warrant awarded by 
Jukice of Peace 3 he agreed, that infomuch that the Jultices of Peace, 
had Juriſdiction of cauſes of Felony, . and erred only- in the. form and 
manner of his proceedings, and ſo in all the other Caſes which were 
put of the other part. Aud alſo he agreed that a Writ of Error may. 
be well maintained, if fach Judgement which is void, as it was in Mi- 
chelburn's Caſc, for the party,may agmit the, Judgement to be but void- 
able -if he wilk. And to the exceptions to. the pleading, that is, . that 
the Authority is not profecuted, x Poſtea, that is, ſuch a day, which 
was betore the Judgement, and yet it ſeems good 3 and that in the firſt ; 
the Authority was very well profecuted in the 2 Paftez was ſutfcient; 


and the ogher words, that is, (ſugh a. day is but furpluſage:z and fo 
he concluded, and prayed Judgement for the the Plaimiff, and it was 


adjourned. 
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Mickaelmas 9 jacobi 1617. in the Common Bench, 
Peto againſt Checy and Sherman ard their Wives. 
Trin. 9 Jacobi, Rot. 115T. 


TN Treſpaſs and Ejefione Firme, the Defendents pleaded, that'one 

of the Defendents made agreement with the Plaintiff, for the faid 
Treſpaſs and Eje&ment with fatisfaction, and demands Judgement 
if Action, upon which the Plaintiff demurred in Law and it was ar* 
ped by Nichols Serjeant for the Plaintiff, thatthe agreement was no 
Plea, though it be ſaid by Keble in the 11 H. 7. 13. that though it 
bea Plea in Raviſhment of Ward , 2uare Impedit, and Dare ejecit 
infra terminum, inſomuch that they are Actions perſonal : But' Wood 
denyed that, infomuch that Inheritance 1s to be recovered, and in 
Ejefione Firms Term ſhall be recovered 3 and for that it ſhall not be 
ſpoken, and of this is Food expreſly inthe 13 H.7. 20. b. that in E- 
jefione' Firme agreement ſhall not bea plea, infomuch that the Term 
is to be recovered, which is the thing in demand, And there 2H it 
is agreed, that in Waſte brought againſt Lefſee for years in the 
Tenet, agreement is good plea, and fo Vavaſor intended, it it be in 
the Tener, but not if it be brought againſt Leſſee for life : And alfo 
he intended that by Recovery in Ejetione Firme, more hal} be reco» 
vered than the Term only, for by that the Reverſion ſhall be alſo re- 
daced,aud for that the Tnheritance is drawn in-queftion 3 and it'is faid 
in 11 H.7.13. that it ſhall not be a plea in Aſſſe, nſomuch tha there 
the Free-hold is to be recovered, and by the ſame reaſon he intended 
that ſhall be no plea, infomuch that more js to be recovered than 
in Aſiſe, for there the Demandant only ſhall recover the Free-hold, 
and his damiges'; but here the' Term'and the Inheritance alſo are 
reduced and reveſted :' And this is the-reaſon alſo which is given in 
11 H. 7.13.6. by Fiſher: That if a man make a Leaſe for years, ren« 
dering Rent, and after brings Debt for -the Rent behind , the De- 


fendent cannot wage his Law, notwithſtanding that the Action is per- 


ſonal : 'But this is more highin his nature, as it is there (aid, and yet 
there nothing ſhall be recovered;'but only damages, for which a man 
may have ſatisfaRtion. Alſo he intended that it was not well plead- 
ed 5 that is, that ſuch agreement was had between the Plaintiff, and 


* one of the Defendents, and betwixt thoſe ſhall be intended thoſe two 


only, ayd alſo Ipſem and Alios by his commandment, and doth not 
fhewthat this was made by the other two by his commandment,and 
ſo he concluded, and prayed Judgement for the Plaintiff. * . 

Shirley Serjeant for the Deftndent, that the Plea is good, and that 
the 
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the nature of the Aion is only Treſpaſs by force and Arms, and 


differs from a ©xare Ejecit , but Ejetiione Firme differs from pre- 
dif. infre terminum , and lies againſt the immediate EjeQ&or 3 but 
Dnarg Ejecit licth againſt him which hath Title, as he in Reverſion, 7 
H. 4. 6.b. Ejetione Firme was brought by Executors of Land let to 
their Teftator for years, upon outing of the Teſtator by the Statute 
of 4 Edw. z. Chap.6. which gives Action for the Executors of goods 


taken out of the poſſeſſion of their Teſtator ; and it ſeems to him alſo. 


that Proceſs of Oatlawry lies in an Ejedione Firme, but in Quare Ejecit 
infre terminum only ſummons: Soit is 11 H.7. 13. there is a great 
difference between Waſte and this, for there the Proce(s is Diſtreſs, 
and other ſpecial Proceſs: But ſo is it not here, but onfly the Proceſs 
which is in other general Actions of Treſpaſs, and fo is the expreſs 
opinion of Keble, i 11 H. 7. 13. that in Raviſhment of Ward, 
Puare Impedit, and Quare Ejecit infra terminum, that agreement 
ts a good Plea, and yet all thefe trench upon the Realty; and in 
Ejedione Firme, it the Term expire, hanging the Action 3 this ſhall 
not abate the Writ but the Plaintiff (hall have Judgement for his 
damages, otherwiſe in a Quare Ejecit infra terminum, And it was 
reſolved 20 Eliz. that if an Ejedione Firme be brought at the com- 
mon Law of Lands in ancient Demeſn, that this ſhall not alter the 
tenure, inſomuch that it is meerly perſonal, and the damagesare the 
principal which are to be recovered : and in 21 Edw. 4. 10. b. the 
difference is (hewed between Ejedione Firme, and Duare Fjecit infra 
terminum, for one lies againſt the Leſſor, or other Eje&or immedi» 
ately, and the other lies againſt the Feoffee of the other immediate 
Ejector, and the firſt is by force of Arms, and the other not, and it 
always lics againſt him that is in by Title, and the firft againſt him 
which is the wrong docrz and he intended that the agreement with 
one of thele Defendents is good, for it is ſatisfaQion, and diſcharges 
the Action as Releaſe, the which every one which hath it may plead 3 
and here it is pleaded with ſatisfaQion, that is obligation, upon which 
the Plaintiff may have Aion, and ſo he concluded and prayed Judge- 

ment for the Defexdents, » 
Wynch Juſtice argued this Caſe, notwithſtanding that*he.had not 
heard any argument at the Barr, this being the firli Cafe that he are 
gued after he was made Juſtice of this Court; and he delivered his opi- 
nion that the agrecment was a good Barr 3 and he faid, that the dif- 
ference is where the thing to be recovered is in the Realty, and where 
it is in the Perſonalty, as it is agreed in Blake's Caſe, 6 Coke 43. 6. 
So that here the only queſtion is, if this Action be in the Realty,orin 
the Perſonalty, and it ſeems to him that it is in the Perſonalty, and 
- that it is of the nature of TrelIpals, and the Term is not anciently to 
be recovered, as it is 6 R. 2, Fitz, Ne. Brev, and it is within the Sta- 
inte 
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tute of 4 Edw, 3, chap, 6, which gives Aion to Executors for goods 
carried away in the life time of. the Teſtator,as it is 7 H.4.6.b. Andto 
the objecion,that ancient: Demefn is a good Plea,and for that is in the 
Realty 3 and he ſaid, and fv it is in Accompt, and Accompt is yot in 
the Realty; and the reaſon why it ſhall not be a Barr in Alfiſe, is in- 
{omuch, that there the Free=hold ſhall be recovered, but this fails here : 
{o in Waſte alſo this toucheth the Inheritance 3 but here the Inheri- 
tance doth not come in queliion, but the Termonl]y z and it dath not 
appear to the Court, that it concerns Inheritance,for it may be betwixe 
the Leſſor, or another which claims under him, and the Leffee. And 
ifa Husband which hath a Term in Right of his Wite, ſubmits him- 
{clt to Arbitrement z this ſhall not bind the Wite, bat ſhall bind the 
Husband, and ſhall be a Barr, if the Witc hath not Intereit, and fo he 
concluded that Judgement ſhall be given for the Detendents, and that 
the agreement is a good Barr, | 

Fojter Juſtice intendcd that the agreement is a good Barr in an E= 
jectione Firme, &c, And it ſcems that it is no queſtion but that the A- 
ion tis perſonal , and yet he agrecd that ancicnt Demeſn 15 a good 
Plca.”?So in Debt, receipt of part hanging the 1/772 abates all the Wriz. 
And 21 E4. 4. 10, b. two Tenants in Common were of a Term : and 
7 H. 4.6. b. Exccutors(hall have an Adqion upon. Entry made in the 
time of their Teſtator by the Statzte of 4 FEA, 3. chap. 6. and in this 
the Plaimtiff (hall recover his Term 3 but he denied that the Reverſt- 
on is reduced by the Recovery, nor Revelicd in the Leſſor till the Leſ- 
fee enter. And to the Objection that the Realty and Inheritance 
giay come in queſtion in this, that is not to the purpoſe, for fo it 
may in an AGion of Treſpaſs. And he intended there is no difference 
between Agreement and Arbitrement, and agreed that none of thoſe 
is a Plca where the Inheritance or Free-hold comes in queition. And 
he conceived that Abittement tor Free-hold is not good. unlks the 
{ubmitton be by Deed indented 3 for by Obligation wit! Conaition is 
not ſuthcicnt, 11 H. 4. 44. b. and it js #ot in difference, 14 H. 4. that 
in Raviſhment of ward ſubmiſidn may be without Peed, inſ/1macy af it is 
in the perſonalty, and he intended that there is 1 differ 1:0 5etween 
that and Raviſhment of Ward, and Ward is but Ch attel. {5 15 Term 
which may be ſold by word, as well as the poſeſſion may be ſuld by word, 
fo may the right of that be extini by. word, « Ard as if a man be bound 
to pay a certain fum of money at a certain day, and the Obligee accept pare 
cel in ſatisfaGion before the day, and that is very good: So in this Caſe ace 
ceptance of 2 ſum of leſi value may be a ſatisfittion of ſuch perſonal thing, 
4H. 8. Dycr 1. &.Ed.6. Dycr, 19 H 6. 9:H. 7. And foe concluded, 
zbat for that aothing i to be recovered but Chettel, that for that the agrees. 
ment ha!l be gaod Plea. pe : 
_ Warburton Juſtice agreed. that the agreement ſhould be good in 
; Ejection - 
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EjefHone Firme, infomuch that this is meerly perſonal : And he argued | 

that it isng Plea-in Afiſe, infomuch that this is real, and there the Free» 

hold is to be recovered, and this is the reaſon that waging of Law 

lieth in Debt upon arbitrement, inſomuch that the Seal of the Abitra» 

tors.is not annexed unto it, and for that to him it is but only matter ,,y;cremene 

in Deed, 13 E4.4. And he intended that agreement with ſatisfaction is | 

as much as arbitrement, for a perſonal thing cannot be ſatisfaction for 

a real thing, ayd that is the cauſe that it cannot be a Barr in Debt up- 

on arrcrages of accompt, inſomuch that that is founded upon Record, 

and is a thing certain : And in Waſte it is no Plea, infomuch that this is 

a mixt Action, it ic be againſt a Lefſce for life, otherwiſe if it be a- 

gzinſt a Leſſec for years, tor a Term is taken in 7 H. 4. 6. b. to be 

within the word (Goods) and an Executor may have an Adion up- 

on that, (of goods carried away in the life of the Teftator ) And 

though that the Entry abate the Writ, yet this doth not prove that it 

is more than a Term, and*though that the Term determine hanging, - ., 

the Writ 3 this ſhall not abate the Action, but the Plaintiff ſhall reco- 4:5: 3.415 

ver Damages) and in Raviſhmerit of Ward, Summons and Severance "On HE 202] 

lics, and the Body of the Heir ſhall be recovered, and ſoin Duare Im- 

pedit Summons and Severance lies, and the Preſentment ſhall be zeco- 

vercd and Damages, and yet the principal is but preſentment, which 

15 but a Chattel, and for that agreement ſhall be a Barr, and fo he con- - 

cluded that Judgement (hall be given forthe Detendent, and that the 

ageement is a good Plea. Coke chiet Juſtice agreed that the agreement 

isa good Plea: and he thought that that ſavoured of Realty z for that, 

that the Term is to be recovered, and of the perſonalty in reſpe& of 

the Damages, whichare fo be recovered,and that in all Actions, where 

Money or Damages are to be recovered, (agreement) 15 a good Plea, 

as in 47 E4.3.24. and 10 E4.{in Debt upon a Leaſe for years,concord 99 6 (9: 49- 

is a good Plea}: and 7 Ed 4. 23. in Detinue for Charters it is a good 9:29 * 

Plea:) and in6 Ed.6. Dyer 75. 25, it is a poſitive Rule;"that in all 

Caſes and Actions, in which nothing but amends is to be recovered - ? 7 /**- 

in Damages, there an agreement with an Execution of that is a good ' 

Plea, and for that in Detinue it ſhall be a good Parr: So in Cove- 

nant it was adjudged in Blake's Caſe, 6 Coke 43. 6. as where an Obli- 

gation is with a Condition to pay money at ſuch a day, the payment 

of another thing is good, if the Obligation be to pay a certain ſum of 

money : But if a man be bound inaſum of money, ro make another 

Collateral thing, the acceptance of an other thing Collateral ſhall not 

bea Barr, for money is to the meaſure, and the price of every thing, 

ita man be bound in two Horſes to pay one, acceptance of another 

thing ſhall be no Barr: But the acceptance of ſuch a ſum of money in 

ſatisfaction.is good Barr ; for this is the juſt Eſtimation and meaſure 

of every thing: See 12 H, 4. wiierc 4 man was bound in an Obliga- 11 
> 2 tion 
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tion with Condition, that he ſhall make acknowledgement of the 
Obligation of twenty pound to the Obligee before ſuch a day, &e. 
And agreements are much favoured, for itis a Maxime and Intereſt of 
the Common-Wealth, that there be an end off Suits, for by Concord 
ſmall things increaſe, and by Diſcord great things are conſumed, and 
the beginning of all Fines is, Et eft Cordia tales, &c. and the 11 of 
Rich. 2. Barr 242. In Debt upon a Leaſe for years, the Defendent 
pleads that by the ſame Deed by which the Land is let, the Plaintiff 
grants, that the Defendent ought to repair the Houſes let, when they 
are ruinous, at the coſts of the Plaintiff, and he retains the Rent for the 
repair of the houſcs being ruinous, and a good Barr: And if it be a 
right of Inheritance or Free-kold that cannot be barred or extinct by 
acceptance of another thing, though it be of other Land, as of ano- 
ther. Mannor, as it is agreed in Vernor's Caſe 4 of Coke: A Woman 
accepts Rent out of the Land of whichſhe is not Dowable in recome 


| pence of her Dower, this ſhall not be a Barr, 5 Edw, 4. 22. 


3 Eliz, Dyer, and he ſaid that the Book of 11 H.7. 13. is mif- 
printed, inſomuch that it is reported to be adjudged : But in 
truth this was not adjudged , for then it would not fay in 13 H. 
7. 2Q- the reſidue before 11 H. 7.13. And in the 16 of H, 7. 
warranty, it is agreed that in Waſte againſt Leſſee for years , Agree 
men is a good Plea, otherwiſe if it be againſt Leſſee for life :: And” 
tf they had adjudged 11 W.7. 15. which was fo ſmall a time bee. 
fore, they would not have adjudged the contrary in 16 H.7, And 
Hillary 6. Ed. 6. Bendlowe*s im Waſte againſt Leffſee for years in the 
Tener: Agreement is afarmed to be good Barr: And in the Book of 
Reports in the time of H. 7. printed in time of H, $. the year of 
the 11 of H.7. there was no print at all: And he then upon that 
inferrs, that as well as a man might agree for Trees, fo well might 
he agree for Term: And to the Book of 9 H. 5. 15. 4; that Re- 
leaſe of one Plaintiffin an Action of Waſte is a good Bar, he ſaid that 
this is-to be underfiood in Waſte of the Tenant, and then it ſhall be a 


-good Barr: See in the 12 of Ed, 4. 1.4, Two joyn in an Action of 


Waſte, and the one was ſummoned and ſevered the other recovered: 
the half of the place waſted 3 and in the 26 H. 6. 8, Agreement is 
a- good Barr in an Action of Waſte, aud intended that in all Ad-- 
ORs by force and Arms, where a Capias. lies at the Common Law :- 
Agrcement or Arbitrement are good Pleas, as Raviſhment. of Ward 
which is given by Statxte- in liew of Treſpaſs, for taking of a Ward, 
where a Capzas lies atthe Common Law, and Agreement was a Barr, 
and for that now Agreement ſhall be a Barr-in Raviſhment ofa Ward : 
And he intended that an Fjeciione Firme which is Treſpaſs in his 
Nature, and the Ejement is added of Jater times : And in all 
*Zeir Entries, this is entred Treſpaſs, and fevers the Treſpaſs from 
the. 


Part IT. Mallet 2g«infs Mallet. 
the Ejze&ment, and the Eje&tment will' vaniſh, and the Statwie of 
4 Ed, 3. chap. 6. which gives Aion to Exccutor, of goods carri- 

ed away in the life time of the Teſtator, extends to that which 

proves this to be Trcfipaſs , for by the Statute the Executors 

have Ejedione Firme for Eje&ment made to their Teltator, not- 

withſtanding that ancient Demeſn is a good Plea in that, and in 
the 44 Ed. 3.22. that is called an Action of Treſpaſs, and ſo all 
the Entries are De Placito Tranſgreſionis, and in the Book of Entries, 
in Maybme it is cited to be adjudged 26 H, 6. Trin. Rot. 27. that 
concord is a good Plea in an appeal of — H. 6.30. But in 
an Action in the Realty it is no Plea, otherwiſe in Quare Impedit, 
for there nothing is to be recovered , but that which is perſonal , 
and he intended that agreement by one of the Defendents in perſo+- 
nal Acton is a good Barr, as in 36H. 6, Barr, concord made by the 
friend of one of the Partics was a good Barr Statham, Covenant ac- 
cordingly, and 35 H.6. 7 H. 7. One of, the petty Jury in At- 
eaint, pleads agreement and good, and in an Ejedione Firme, Leaſe 
made to try Title is not within the Statute of buying of Titles, if it 
be not made to great men, but to-a Servant of him- which hath the 
Inheritance 3 and cannot maintain or countenance the Action , 
and. BraGon fol, 220, Leflee for years hath three remedies it he be 
evicted , that is Covenant, Dware Ejecit infra Terminum againſt 
the Feoffee of the Ezedor, or an Ejefione Firme againſt. the Imme>- 
diate Eje&ors, and in EjeTione Firme, the Term ſhall be recover- 
&d, as 12 H.,4. 1 H.5.and 11* H, 6.6. Non-Tenure is a-good Plea 
in Ejefione Firme ;, ergo the Term ſhall be recovered, 7 Ed: 4. 6. 13: 
H. 7.21 and 14 H. 7. It is adjudged that the Term ſhall be.reco- 
vexed in Ejefione Firme, and fo he concluded, that the agreement 
ſhall be a good Barr,®becauſe Wiſe men ſeek peace, Fools (eek ſtrites :: 
And that Judgement ſhall be given for the Defendent,which was done. 
according]y. 


| Michaelmas 1611. 9 Jacobi z# the Common Bench. 
Mallet againſt Mallet. 


Br were given to two men3- and to the Heirs-of their two” 
Bodies begctten, and the.one died without Iflue, and the re- 
mairider of the half reverted to the Donor, and he brought-an Acti- 
on of, Waſte againft the ſurviving Donee of Houſes and Lands to him 
demiſed, and agreed that the Writ was good,. but.it was a y_ 
Yi 


£34 


_ T4 wy | Rinity 9. or Michaelmas $ Jacobi , 
Pp. 


Leaſe by the ' 
Dean and 


Part. 
if the,Gonnt ſhall be general, or of a.half only, hotwichRanding that 


both the parties WEre Tenants in Common of the -Revetſion. 


Bagnal ap4/nſt Tucker. 


Michaelmas I611, 9 Jacobi in the Common Bench. 


—_ Bagnal againſt John Tucker, efter 83. 
34% 


Rot 3648, The Cafe was 

Copy-holder for lite, remainder for life purchaſerh the Free- 
hold, and levies a Fine with Proclamations made tive years pals, 
ang then he dicd, if: the remainder were bound by the Fine or not, 
was the queſtion, and. it {cems:that it ſhall not 'be Barr, for he is 
not turned out of pofſcthon. in'right, 'So if a man hath a'Leafe for 
remainder for years , and. the firſt Lefſee for years purchaſe 'the 
Free-hold, and levie a Fine with Proclamations, and five years paſs, 
this ſhall not barr the remainder for years, inſomuch that this was 
Intereſt of a Term , .and remains an Intereſt, as it was without a- 
ny alteration, and it was not turned to a Right. And yet it was a- 
greed that the Statute of buying of epretenced rights extends to Co- 
py-holds: Sce -Leſſure's Caſe 5 Coke 125. See Paſche*1612, for the 
Judgement. 

Note,if an Attorney of this Court be ſued here by Bill of Priviledge, 
he ought not to find Bail; But it he be ſued by Original, and comes 
in by Capzes; then he ought not to find Bail. 

In Covenant upon a Leaſe made by the Dean of Norwich, Prede- 


Chapter of CCfior to the Dean that now is, and the then Chapter of he Foftn- 


d orn ich, 


Eutton. 


dation of Ed.6. King, for enjoying of Land demiſed to the Plaintiff 
tor three Lives diſcharged of all incumbrances, and al{o- to accept 
{urrender of the fame Leaſe, and to make a new, and for breaking 
of Covenant, the ſame Dean and Chapter in ſuch. a year of the Reign 
of H.S. had made a Leaſe for years not determined, by which the Lands 
demiled were incumbred, upon which the Detendent demurred. And 
Hutton Sexjeant for the Detendent argued, that the Leaſe was by 
the Statute of 13 of Eliz. as to the fucceſſor of the Dean which made 
it, for that it was a Leaſe for years in being at the time of the making 
of that, as itis reſolved in Elmer's Caſe upon the Statute of 1 El:z, 
it a Bilhop makes a Leaſe for years, and after makes a Leaſc for lite : 

the Leaſe torlite is voil to the! Succeſſor, and ſo it is in the Caſe of 
Dean and Chapter, and though that the words of the Statute are 
generally that ſuch a Leaſe ſhall be void to all intents, purpoſes, and 
confiructions, yet he intended that it ſhall not be void againſt the 
Biſhop himſelf, as /it was reſolved in the Caſe of the next Advowſon 


by 


-Part'Tl. Bagnal zewinfs: Tucker. 

by the Biſhop in: Sixg/#209's: Cale; cited ire Lincoln Coltedge' Caſt 7 
Coke 59. b. And he (intended if the Leaſe be: void againſt the Suece(s 
ſors thaf then the-Covenants alſoare void, as HO the 2$ Hz 
8. 28. Dyer 189, 190. and he cited one Mills: Cafe to be adjudged 
in the 29 and 3o Eliz. in the Kings B=nch,thattif # Parſon makes Leaſe 
and avoid by non-Retidence, the Covenants al{o *ave void as: well as 
the Leaſe, and alſo he intended that* the! Leaſe' tor. hte was void , 


infomuch that it was to be executed 'by-a Lefter of. Attorney, ant 
the Attorney had not made livery till after two Rent days were pat, .-. . 


and for that the Livery was not good, tor when a man makes a Leaſe 


tor life rendering Rent, with Letter of Attorney to make Livery. 


here is an implyed condition, that Livery fhall be made before any day 
of payment be incurred,and it is as .much as ifa man ha4 made a Leaſe 
for life, with Letter of Attorney to make Livery before'fuch a day 3 
there, if the Attorney do not make Livery before the day; but after 5 
the Livery is void, inſorpuch a? it is contrary to the Condition : fo in 
the Cale here, for if Livery made be after a Rent day, it may be made 
atter twenty, and ſo immediately before the end of the Term; and if 
the Rent be void, for this cauſe the Covenants alo are void.z and if a. 


man bargain and ſell his Mannor, and' the' Trees growing upon it, 


the Trees do not pals without Inroltment, informnch that it was the 

intent of the parties that it ſhould ſo paſs, and for that they do not 

paſs without the Mannor ; alfo he intended that the Count is repug=- 

nant, infomuch that that contains that the laſt Leaſe for lite was made 
in the time of E4, 6, and after by the Dean and Chapter of the fonnda- 
tion of F4.6. and after that contains that the ſame Dean and Chapter 

have made a former Leaſe/m the time of H. 8. which cannot be if 
the Dean and Chapter were of the Foundation of Fg. 6. and for 

that the Count ought to have contained the alteration of the Foun- 

dation, as in Caſe of Preſcription, as in Tringham's Cale, 4 Coke 38, 

Iyat Wild's Cafe 8 Coke 79, 2 and 3 Phil. and Mary Dyer'124. A 

200d Caſe, and he intended that a Declaration-ought to have preciſe 
cerfainty,as in $ and g Eliz.254. Dyer, for a thing which cannot be 

preſumed, thall not be intended, as it is agreed in Pigett's Caſe 5 Coke - 
29, 4. otherwiſe of Plea in Barr, for that is ſufficient, it it be good to 

common intent, alſo he intended that there 'is a variance -between 

the Count and the Covenant3 for the Declaration'is that the Dean 

and Chapter covenantedwith the Plaintiffs, the Covenant is genc- 

ral; that is, that the Dean and Chapter covenant, and doth not ſay 

with who, and for that the Count alſo ſhall not be good, and fo 

he concluded - and prayed Judgement for the Defendent ; Vide Ar- 

grmenta- FR eliqua pojtea p, 158. 

Houghton Ecricant for the Plaintiff, intended that the Covenants 


ſhall not be void , notwithſtanding that the Leaſe it felt be m— 
aud.. 
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Eoughtons 
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Bagnal 2gaiz3} Tucker. Part It- 


and he intended that-a Leaſe made by a Parſon (hall be good: againſt 
himſelf, but it ſhall be yoid by his death to the Succeſſor, but a Leaſe 
made by a Dean and Chapter ſhall be void to the Dean himſelf, and 
the Covenant ſhall be in force, notwithſtanding that the Leaſe be 
void, inſomuch that the Covenants are collateral, and have not any 
dependence upon the Leaſe, but to the inherent Covenants, which de- 
pend upon the Leaſe and the Eſtate, as. for Reparations and ſuch like 
(hall be void by the avoidance of the "Leaſe, bat he intended that 
Covenant to diſcharge the Land from incumbrances, doth not depend 
upon the Intereſt, but it is meerly collateral, and for that it (hall not 
be void, and with this difference he agreed all the Caſes put of the o- 
ther part, as in 45'Ed.3. 3. Leaſe was made to the Husband and 
Wife, the Husband dies, the Wife accepts the Land, and (ſhall not be 
charged with collateral Covegants, not withſtanding that ſhe agrees to 
the Eſtate, inſomuch that they do not depend upon the Eltatcz and to 
the Livcry made aſter two Rent days ncurred, he intended that Lis 
very is good,that notwithſtanding,for the deferring of the Execution 
of a Letter of Attorney (hall not defeat the Leaſe, or-other mean Act 
which amounts toa Command, for the Leſſor takes the profits in the 
mean time, and it is not like to Littleton's Caſe, that if a man devile his 
Land to his Exccutors to be ſold, and they take the profits and do not 
make ſale, that the Heir may enter, inſomuch that the Executors have 
not performed the Condition,/and it*was not the intent of the Deviſor 
that they ſhould take the profits in the Izterim to their own uſe, and 
he intended that the Declaration was not repugnant, for it is of the a- 
forcſaid Church, and nat of the Dean and Chapter aforeſaid ; and al» 
ſo there need not ſuch congruity, as it were the Foundation of the 
Action, infomuch that this is only Allegation of the truth of the mat- 
ter; Sec 1 H. 7. 18, for variance upon thewing in Deed, and 17 Ed.3, 
33-b. and here the aforcſaid (hew, that it is the ſame in ſubſtance, 
though it vary in words; and though that the name js altered, yet are 
the ſame perſons in ſubſtance, and the ſame body, and though that 
it beas it is intended to be of another part, yet it is but name, and 
the Foundation then is net Ifſuable, as it the King H, 8. had been 
the Founder, and made ſpecial proviſion in the Foundation, that after 
the Time of E4. 6. it ſhall be ſaid to be the Foundation of E4. 6. this 
ſhall be good, and fo he concluded and prayed Judgement for the 
Plaintiff 3, (ce after adjudged. . 


Michaet- 


#, 
- 


Part IT. 


Mickaelmas 9 jacobi 1611. i» the Common Bench. 


The Biſhop of Ely, 


He Biſhop of Ely granted an Office with the Fee for the exerciſing 
of that, if it be an ancient office, it is a good grant, and if the 


Fee be newly increaſed, yet Foſter Juſtice thought that the Grant ſhall 
be good for the Office, and for ſo much of the Fee as hath been anci- 
ently granted with the Office, 


Michaelmas 1611. 9 Jacobi i the Common Bench. 


> > Holcroft againſt George French. 


f Þ* an Action upon the Cafe upon an Aſſrmpfit, if the conſideration 1 


be Executory, then the Declaration ought to contain the time and 
place where it was made, and after it ought to be averred' Is Fafto, 
when it was performed or executed accordingly 3 but if it be by way 
of Reciprocal agreement, then the Plaintiff may count, that in conſfi- 
deration that he hath promiſed to do a thing for the Detendent, the 
Defendent hath promiſed to do another thing for him, there he need 
not thatthe Declaration contain time or place for the confideration, 
or otherwiſe that it is performed and executed. 

But ifin the firſt Caſe, where it is Executory, this is alſo an aver-- 
ment that it is executed there, if the Defendent plead Nex A(ſum-- 
pfit generally, and do not plead the ſpecial matter, he cannot af- 
ter take exception to that Count for the. Default aforeſaid , where 
he pleads ſpecially to that, as in an Adion of Trover, the.Converti- 
on ought to be averred to be in a certain place, and fo in ſubmiſſion 
and Atbitrement, they are contained in.the Declaration, it need 
not to expreſs any.time or place certain but if the Defendent pleads 
that the Arbitrators made no award, or that the parties have not 
ſubmitted themſelves to their award , there the Plaintiff may reply, 
that the Arbitrement or Submiſhon was made at ſuch a place, and: 
this was agreed by all the Jultices, | 


Michaelmas 1611. 9 Jacobi: i» the Common Bench. 


Sir Edward: Puncheon againſt Thomas Legate,: 


Office grant- 
edby a Bi- 
ſhop, 


. - 6 
« 00 


' 2 Oe 293 
F. was adjudged inthe Common Bench, and affirmed upon a Writ : 4A. 29. 
of Errour in the Kings Bench; that an Action upon the Caſe u 

T. 


pon 


alk 
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Aſſampſit. 


'W:it of 


Haughton, 


Puncheon ag4iſt Legate. Part IT. 


an Aſumpſit made by the Teftator is very well maintainable againſt 
the Executor, and this was for Money borrowed, / and ſo the Count 
ſpecial, but not upon general, Indebitatus Aſſumpſit , but is good 
without any avcrment, that the Executors have Aﬀets over the pay- 
ment of Debts due by Specialty and Legacies 3 and he faid, that the 
Record of the Caſe 22 H. 8. with this agrees, and that the Book in 
this 15 raiſprinted 3 and ſo Coke chief Jultice, who publickly reported 
this Judgement in the Common Pleas, ſaid, which was adjudged in 
the 11 H. 5. in this Court, 

Note, that Land of which a Writ of Right Cloſe lieth, ſhall be 
Aﬀets in a Formedon, and it is a Free-hold, and not a Copy-hold, 
and fo are all Lands in ancient” Demeſn, 3 E, 3. I4 
H. 4. 

It isno matter what is known to the Judge, if it þe not in the form 
of Judgemcnt, .- 


Paſch 1611. fol. 50. Fids ante 65+ 


| Serjeant for the Defendent, argued that the entry of 
him in Remainder is not lawful, infomuch that heintended it is 
not any forfeiture of the Eftate-tail , and firſt he argucd that the 
Condition is not good; but repugnant'to Law, and for that void, 
and yet he agreecd that Tenant in Tail may be reſtrained from ma- 
king unlawful Acts; but here the Condition tends to reſtrain him 
from doing of things which are lawful, as if a man makes a Gift in 
cail; upon Condition that the Wife of the Donee ſhall not be tn» 
dowed, or that the Husband of the Donee ſhall not be Tenant by 
the Courteſie, or that a Feoffee ſhall not take the profits of the Land, 
though that the protits may beiſevered from the Land, asin 16 Ed.3. 
Formedon was brought of the profits of a Mill, yet the Condition is 
void , inſomuch that it is againſt the Nature of Eftate-tail , or in 
Fee-fimple to be in ſuch manner abridged, fo if a man makesa gift 
in Tail upon Condition, that the Donee' (ſhall not make Waſte, the 
Condition is void, for the making of Waſte is a priviledge whichis in- 
cident to an Eſtate-tail , and for that the Condition reſtrains the 
Tenant in Tail of a thing which the Law enables him to do, the 
Condition is void, fo a Donece in Tail upon Condition, that he ſhall 
not make a Deed of Feoftment or Leaſe for his own lite; as it is agreed 
in Mildmaye's Cale, fo here when the Condition Teſtrains Tenant 
in Tail of concluding and agreeing, the which in him is not any wrong 
no more than if a.man ſhould make a Gift in Tail upon Condition 
that the Donee ſhould not bargain and ſell the Land, this is void, inſo- 
much that he doth-not make any wrong, or diſcontinuance : So in 
the Caſe -hexe, for the thing which is reſirained, that is (eonclud- 

ing 


Part IF. Puneheon agein/i Legate. 


ing and agreeing) 1s init ſelf a awful Ad, and alto this is only the. 
aftcctions and qualitics of the mind, that they cannot make an. Eſtate 


conditional, it an open Act be not annexcd- unto it, but he agreed- 


that if a man make a Gitt-jn Tai},' or a Leafe for life of white Acres, 
upon condition that the Donee or Leſſce (hall not take the pronts of 
Black Acre this is a good condition, tor this doth not wrong, nor 
is repugnant to the Eftate given, or leaſed, And fecondly, he ar- 
gued, that admitting it is a good condition, yet here is no Act done 
to operate (conclution or agreement) which might make a torfci-> 
ture; for he ſaid that Mildwaye's Caſe was an expreſs condition 
that Tenant in Tail ſhould not tuffer common Recovery, the which 
he might lawfully do at the common Law, and he was not reltrain- 
ed by the Statute of Doris conditionalibnus, which was doubted till 
12 Ed. 4. but here he intends that the (agreement and conclution ) 
in this Caſe ſhall make no forfeiture, in reſpe& that the Wife in 
whom the Eſtate, was married at the time of the making, and then 
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when her Husband joyns with her, it ſhall be ſaid the agreement- - 


of the Husband, and not the agreement of the Wike, and yet he a- 
greed the Caſe in 20 H. 8. b. Dyer 1. that if a man make a Leaſe 
tor years upon condition , that the Leffee his Executor or Alhtigns 
ſhall not alien, and there if the Wite Executrix, and her ſecond 
Husband alicn, that this ſhall be forfeiture, infomuch that there the 
Condition follows the Eftate, and is inherent to it, but here the a- 
greement 1s collateral and perſonal, and this depends upon the E- 
fate, as if condition be that a woman ſhall not beat F.$. and the 
takes a Husband which beats him, this ſhall not be a forfeiture, for 
the Condition is annexed to the perſon of the Wite, and for that the 
beating ot the Husband ſhall be no breach of the Condition, but the 
Waſte of the Husband is the Walte of the Wite alſo, for-that follows 
the Eſtate, and is not perſonal, ſo he agreed that Ads mggle by a 
Witc married, the which ſhe is compellable to are good , as parti- 
tion between Coparceners, as it is (aid by Littleton, or Adminiltras 
tion of Goods by Exccutor or Adminifirator, or to make Attorn» 
ment, fo of things made tor her benefit, as accepting an Obligation, 


or the bringing of an Action of Waſte upon a Leafe made by him are: 


alſo good, but here the agreement and conciuton made by her and 


her Husband, are tor the diſadvantage of the Wite, and for that: 


they .are meerly void, as to the Witez as in 3 H. 6: 19. 50. con- 
tract is made with the Husband and Wife, and they joyn in debt up- 
on that, and the Writ abated, inſomuch that the Contract to the 


Wife is void, and ſhall be intended to be made with the Husband: 
only : and ſo in Ru{ſe!'s Caſe, 5 Coke 27.6. it is agreed that a mar»- 


ricd Wite cannot dia any thing as Executrix tothe prejudice of her 


Husbgnd; So in 45 Ed. 3. 11. Leaſe was made by Husband and Wite: 


A. 3 au i 


Puncheon againſt Legate. Part Tf. 


and they covenanted to make ſureties, and after the Husband dies, 
and the Wife accepts the Rent, and ſhe ſhall not be bound by her 
Covenant, inſomuch that this was collateral to the Eſtate; and if 
it be ſo that the agreement made by the married Wife is void to her, 
then it is no agreement, and by conſequence no forfeiture of the E- 
ſtate: Alſo he intended that the concluſion of the condition, for the 
words of the condition depend only upon the agrecment and con- 
cluſion, and not upon any Aq& made: So that the ſuffering of any 
Ac, doth not make any matter in the Caſe, nor is to the purpcſe, 
and alſo the Replication relics only upon the agreement, ſo that 
the Recovery is not matterial : And he intended that it is a Con- 
dition, and that it cannot be Limitation, inſomuch that the words 
are, that the Eſiate ſhall ceaſe, as if ſuch perſon had not been na- 
med in th2 Will, and fo that the Eſtate ſhall ceaſe, as it he had 
been dead, which are words of Defeaſance only, and not of Limi- 
tation; for he doth not appoint the Eftate to continue fo long 

And alſo the words are repugnant, for it cannot make the Eſtate 
void, as if he had not been named for this is only the office of an 
Ad of Parliament to make a man to be dead to one, aud to be 
alive to another purpoſez and ſo he concluded, and prayed Judge- 
ment for the Defendent : Nichols Serjeant for the Plaintiff argued, 
that it 4s a matter ſufhcient, upon which Judgement ſhall be given 
for the Plaintiff, and he firſt conlidercd the words of the Condition 
that is, it the Deviſces by themſelves, or by any other, (hall makeany 
conclution or agreement, &c. this ſhall be a forfciture : as in 28 
H. 8.13. Dyer 65. where a Leaſe was made to the Husband and 
Wife, Proz7ſo that if they are diſpoſcd to (cl] and alien the Term, 
that the Leſſee ſhall have the firft offer, and agrced, that if that 
be a Condition, and the Wite ſurvive the Husband, not withſtand= 
ing thag it was not her Decd, but the Act of the Husband, (he ſhall 
be bound by that, inſomuch chat her Efiate is bound with that , 
and this was the pleaſure of the Leſſor, and ſhe cannot hold it other- 
wiſe than it was given ; and 47 F4.3.12. If a man makes a Leaſe 
for years to the Husband and Wite , and after outs them , they 
(hall joyn in a Covenant : and fo 48 E4.3. 18, They joyn in a 
Fine, yct there the Husband only brings Debt for the Money, not- 
withſtanding that it be the Land of the Wite which was fold : and 
38 E4.3.9. it the Husband and the Wife joyn in Covenant : See 
45 Ed.3.11.b. where they joyn in Leaſe, and alſo to make fur- 
thcr aſſurarge, and the Husband and the Wite alſo charged with 
that : and fo the 20 H.6, 25, Feoffment was made to a woman 
{ole upon Condition , and after ſhe takes a Husbind , which 
breaks the Condition : So in 25 Afiſe. 11. a woman ſole makes a 
Fcoftment upon Condition to xe-enteofft upon requeli, and after takes 
a Hut- 


Part Il. Puncheon eg4inft Legate. 


a Husband, and then makes requeſt and good, and if it be fo in 
theſe Caſes, then in this Caſe the Wife ſhall not be received, to ſay 
the agreement was made againſt her will 3 and for this, ſee the Szatute 
which gives Cui in vita to the Woman, where the words are, to 
whom ſhe in her life could not contradid. | 

And after this agreement, if the Husband give Warrant of Ate 
torney to ſaffer Recovery this is ſufficient, as it is agreed in 4 E4.3. 
and in 6 Coke 41. Mildwaye's Caſe is agreed 3+ that if a man make 
a Feoffment to a Husband and a Wife upon Condition that they 
ſhall not alien, it is good to reſtrain alienation, by which it appears 
that if they joyn in Feoffment , that this ſhall be forfeiture; and 
yet this is the Feoftment of the Husband only : So here the agree- 
ment of them, notwithſtanding it is the AA of the Husband, yet 
infomuch that it is againſt the expreſs words of the Condition, this 
(hall be breach of the Condition, and he intended that the words 
of the Condition amount to as much , as if he had ſaid, that neither 
the Daughter (ole , nor the Daughter with another Daughter , 
or with another perſon (hall make agreement z and the other perſon 
of necellity (hall be intended her Husband 3 and ſo this agreement 
by the Husband and the Wife is within the words of the Condition : 
And alfo he faith that it is agrecd in Becwith's Caſe, 2 Coke that a 
married Wife may dcclare a uſe of a Fine which is levied. of her In» 
heritance, and it the Husband declare uſes, the Wife may con» 
trol them: And if an Eſtate be conveyed with power, that the 
Husband with the aſſent of his Wife may revoke that, the aſſent of 
the Wife to ſuch revocation is good : So if Proviſe be, that a mar< 
ried Wife only without her Husband may make revocation of uſes, 
and declare new, this is you. and revocations made by the Wife, 
and declaration of new ulcs are very good, and he agrecd that in 
matters of Record, the Husband cannot prejudice the Wite withs 
out her conſent, as Warrant of - Attorney upon a 2x#id Furis Cla- 
met, or Per que ſervitia, or other Ad which concerns her Inhe- 
rirance 3 as in 9 H.6.52. 46 Ed. 3.11. 43 Ed. 3.5. and 27 H. 8, 
If a married Wife joyn with her Husband in a Feoffment of her 
own Land, rendering Rent, and after the Husband dies, and the Wife 
accepts the Rent, this ſhall bind her, which proves that it was her 
Feoffinent as well as the Feoffment! of the Husband. Secondly, 
he conſidered the words of the Condition , which are (Conclude 
and agree) &c. the which he intended not to be fo uncertain , 
as going about, but they are iſſuable and triable, as it is agreed in 
5 Ed. 4.6. Com.56, a. Wynbifh and Taylboi's Caſe, conſent to a Ra- 
viſhment within the Statxte of 6 R, 2. is ifſuable and triable 3 ſo 
of conſent and agreement within this Condition, for though that 
the words are, conſent and agree, yet it ougbt to be otherwiſe - 
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Ac ſubſequent, that is, reconvey, ſuffer, or other ſuch AR or A- 
greement ſhall not be forfeiture, for to-make Elopment which ſhall 
be a forftciture of Dower, there ought firſt to be a confent, but that 
1s not fufficient,” bat- there ought to be alſo departure from the Hufe 
band, and then the Law adjudges upon all the Ad : So here when it 
rs an apreement , and another A ſubſequent, which is exccuted , 
then the Law ſhall judge upon all together : ard for that this agrce- 
ment confitts of two parts, firſt when the Wits upon the motion of 
the Husband concludes and agrees to do the AQ, which 1s the be- 
ginning of the agreement 3 and then when the Husband and the Wite 
upon that joyn in Deed indent, as in this Caſe, this is a conſummati- 
on, and makes a: breaking ot the Condition 3 and this is not like the 
Condition in Mildwaye's Caſe, 'whecre every going about ought to 
break that, as it he go to Council to be adviſcd upon his Eſtate : 
Thirdly, he intended that the Condition is not repugnant to the E- 
ftate, in reſpect that another thing is to be done before the foxfciture, 
and after that concluding and agreeing, for the Wife remains in 
Seiſn after the agreement, till the Recovery or othes Ad be cxe- 
cuted : And alfo he argued that before the Statute of 4 H.7. of 
Fines : Tenant- in Tail might be-reſtrained of alienation of his E- 
Rate, for until that he could not Barr the Ifſue in Fail. So at this 
day he intended that a Gift-in Tail upon Condition that he (hall levie 
a Fine without Procmation, this is good, and out of the power 
which is given to Tenant in Tail to Barr the Eftate-Tail by the levy- 
ing of Fine: And levying of a Fine without Proclamation is only a 
diſcontinuance, and fo tortious : ſo when a Condition doth- not 
extend to all Ads, but only to all unlawful Aas, and for that it doth 
not extend to a Recovery, for that is a lawful Act, as it is agreed in 
Scholaſtica's Caſe, 10H. 7.10. 11 H.7.6,7. 21 H.y7. and 28 H. 8. 
TL eoman's Caſe : It an Eccleſiaſtical perſon hath a Term with this 
Condition , that he ſhall not alien , and after comes the Statute, 
which inflicts puniſhment upon him for keeping oft a Farm, and yet 
it. ſeems it is a good Condition : But fo upon the Statate of 4 H.7.of 
Fines, if a man hath a Gift in Tail with Condition that he ſhall not 
alien ; And after the Statute of 4 H.7. is made which enables him to 
barr the Eſtate-Tail by Fine , yet he intended that the Condition 
ſhould rettrajn him from all unlawful Alicnations: Ard he intended- 
as well as ſuch a Condition annexed to a Leaſe for lite is good. {o is 
it being-annexcd to an Eftate-Fail'z for as well as it is in one Caſe 
for-the preſervation of the Reverlion : So is this in- the other! Calc ; 
and as'in 6'Elizs Dyer 227. Grant of Rent, Proviſo that it' ſhall not 
charge the perfon of the Grantor, ſhall not- extend to the Exccutors 
of the Grantos, but ſhall be determined by the death of the Gran- 
wr. * And fo as a-Congition that a married Wife, or an Infant (ha)! 

uot 
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not alien is good, inſomuch 'that-this .is wropg , ſo he intended 
that if this were a good. condition: at the Common Law, that Te- 
nant in Tail ſhall not alien the, Eſtate by 4 H. 7. and 37 H.8s. 
doth not enable Tenant in Tail to make Alienation againſt ſuch Con- 
dition : And it hath been agreed that it a man makes a Feoffment 
in Fee of the Mannor of D. and after makes a Gift in Tail of the 
Mannor of $. upon condition that the Donee ſhal] not alien the 
Mannor of D..this is a good -condition 3 and in the 21 H, 7. 12.itis 
agreed that if a woman make a Feoffment Canſa Matrimonii Prolo- 
cutz , and after Divorce is (ſued 3 there the free-hold ſhall be de- 
veſied out of ths Husband without entry: And alſo he intended 
that a man might make a thing by deviſe, the which he could nor 
make by Ad executed, as Authority to {ell his Lands to his Execu- 
tors is good, and yet in all Caſes of Authorities by Act executed 
the Authority ſhall ceaſe with the life -of the party : And for that 
there (hall be one Law of Deviſes, and another Law of Ads exc» 
cuted by the party in his life, as 29 Aſif. 17. and Fitz, Na. Brev, in 
ex gravi .querela laſk Caſe, the particular Eſtate being created by 
deviſe, ceaſes, and remainder takes cffe&t : And then to the excep- 
tion ,. that the Efiate ſhall ccaſe and remain to him which had 
the next remainder, the which is repugnant, as it was intended, and 
ſo is Fermy and Arſtott's Caſe : But here the words are that the 
Eſtate (hall ceaſe, as if the party to which that is limited were 
dead without Hue from the time .of the Contract and Agreement , 
and the Remainder to him which hath the next Remainder, and not 
the Ifſue of him which made the forfeiture, and alfo this Remains 
der from the time of the agreement and conclulion, and not from 
the time of the Ad executed, for then it would be too late, for 
then the Eftate is transferred to another , as,it was in the Caſes pus 
by Anderſon in Corbett's Caſe : But here all the Eſtate limited to him, 
which:made the forfeiture ſhall be determined, and alſo he intended 
that the Reafon that the Replication contains, that the parties being 
in actual poſſethon are only to ſatisfie the words of the Condition : And 
ſo he concluded, and praycd Judgement for the Plaintiff, 

In dower the Nemandant recovered Dower of Tenths of Wool and 
Lamb, and how Execution ſhall be made was the queſtion : And the 
Juſtices. intended .that the Sheriff might deliver the tenths of every 
3 yard Land, and a(lign the Yard Lands in certain: But after it was 
conceived that'this would be uncertain and unequal , and'for that 
the Sheriff was dirc&ed to.deliver the third part of all in general, 
and yet the firſt was agreed to. be good 3 hut only in reſpe& of in- 
equalities, as in Dower.of a, Mill, the third Toll Diſh, and of a Villain 
the :third days work, as in. 23 H. $. And it was alſo agreed. that the 


Sheriff may align this Dower without a Jury. .. X 
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Attachment, ' It was moved, if an Attachment be granted againſt a Sheriff for 
contempt after he is removed out of his Office 3 and the Juſtices in- 
tended that no, inſomuch that now he is no officer, and for that 
he cannot be now fined, and without fine they did not uſe to Im- 
priſon, but the Judges would be adviſed to fee the Precedents of the 
Court in ſuch a Cafe. . 


Michaelmas 1611. 9g Jacobi iz the Common Bench, 


Kemp,«nd Philip his Wife, James and Blanch his Wife, Plain- 
tiffs, againſt Lawrere and Trollop, and the Wife of Gun- 
ter, Executrix, during the minority of the Wives of the 
Plaintiffs. 


Zxecutrix T He Caſe was, an Executrix during the non-age 3 for ſo it was, and 
SO” not Adminiſtratix , that is, ſhe was ordained Execatrix , till 
the Wives of the Plaintiffs came to their full age, or were marryed, 
and then they ſhould be Executrixes, And this Executrix during 
the minority, bought an action of Debt, and recovered 3 and before 
Execution the women Execatrixes took Husbands, and brought Scire 
Facias upon the Record, to have Execution upon the Judgement a- 
gainſt theſe Defendents as Ter-texants, which pleaded ſpecially that 
they had nothing in the Free: hold, nor in the Land, but only a Leaſe 
for years, and that the free-hold was in another ſtranger , upon 
which Plea' the Plaintiffs demurred in Law. And Nichols Serjeant 
for the Plaintiffs, that there is the difference berwixt this Executor 
and an Adminiſtrator during the minority, as in 26 H.8.7.4. if an 
Adminiſtrator have Judgement, and dies before Executors or other 
have ſued out their Letters of Adminiſtration, they ſhall have no Ex- 
ecution of, this Judgement, inſomuch as he comes paramount the 
tirft Adminiſtrator, and as immediate Adminiftrator to the firſt Inte« 
Kate, as it is agreed in Sbelley*s Caſe, So the Adminiſtrators of one Ex- 
ecutor ſhall not have Execution of a Judgement given for the Execntor, 
as it is reſolved in Bradenel's Caſe, 5 Coke, theg. b; Afd in 21 Ed. 4. 
It is agreed, if two are made Joynt-Executors, and one of them dies, 
the other ſhal] be ſole Executor to the Teftator : and if he make his 
Executor, and dies, his Executors ſhall be Execautors to the firſt Te+ 
flator : And alſo there is in Fox and Gretbrook's Caſe in the Com. that * 
one may be Executor for.certain years , and: another after; and this 
differs from the other -Caſes 3. for in this Caſeall:thefe Executors were 
in priyity one to another ;_but in the other Caſe one comes paramount - 
the other. But here they are al! made by the firſt 'Teftator, and the 
Will : And he cited the 2 Caſe in the Lord Dyer : and 18-and 32 
E&p, 3. there cited, where a Purchaſer brought a Writ of tes 
andG.; 


Nickols. 
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and was not privy to the firſt Record. And Grantee of Reverſion 
- brought a Scire Facias againſt Conuſee of a Statute-Merchant , al- 
lkedging that he had received fatisfaCtion. So if a Parſon of a Church 
recovers an Annuity, and after the Church is appropriate to a Houfe 
of Religion, the Soveraign of the ſaid houſe ſhall bave a Scire Facias. 
And ſo if Union be made of two Benefices, and yet in all theſe Caſes 
there. was no privity to the firſt Judgement : ſo he in Reverſion ſhall 
have Errour in Attaint upon Judgement againſt his Leſſee for lite,and 
the Reaſon is given in Brxdexel's Caſe, that is, they which may have 
prejudice may have Seire Facias, and-it is not like where two Joynte 
tcnants are, and one makes a Leaſe for years, and dies, the other (hall 
not have-the Rent,in{omuch that he comes in by ſurvivorſhip,and not 
in privity, But here the Executors come in in privity,as in Caſe of 
two Executors are joyntly , one dies, the other which ſurvives ſhall 
have. Execution of Judgement given for them 3 for Adminiſtrator du» 
ring the non-age is only to the ule, commodity, and profit of an Exe 
ecutor, and of a Teſtator : So that he being Executor to the Teſta» 
tor, he ſhall have Execution. And to the ſecond, that is, that the 
Defendents have nothing but for years, and that the Free-hold is to a 
firanger,he intended that this is notgood,and yet he agreed that in Scire 
Facias were a Free-hold is to be recorded , fſpicial non-tenure is a 
good Plea as in BE4. 4.19.and8 H.6. 32. but not of the contra- 
ry, and there alſo general non- tenure is no Plea; But here where the 
free-hold is not to be recovered.nor one nor the other is a Plea for it 
may be averrEd that the Defendent hath a releaſe from him that hath 
the Reverſion : and asin 14 H.4.5, in Scire Facias to accompt againſt 
an Executor who pleads that the Teftator was never his Bailiff to 
give an accompt, and yet it is agreed that this hath been a good Plea 
tor the firſt Defendent 3 and this is the reaſon that it was not taken, 
nor was allowed for a good. Plea in the 11 H. 4. 11. Infomuch that 
this amounts to xox-texure ; and in 44 and 45 Eliz, Mich. Rot, 834, 
it was adjudged in Scire Facias, where the Defendent pleads that he 
was not Texant of the Free-bold,and adjudged no Plea; And fo he faid 
it was adjudged in the Caſe of Al-foxls Colledge, in Scire Facias te 
have Execution of a Judgement in Eje&one Firme : And the Defendcnt 
' in the Scire Facias pleads, that he was but Leſſee for years, and ad- 
judged no Plea, inſomuch that nothing was to. be recovered but only 
the Term, and not the Free-hold, and fo he concluded and prayed 
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Fudgement for the Plaintiff in Scire Facias. Harris Serjeant argued\ Hi 


to the contrary , and he intended that the Return of the Sheriff 
is void, inſomuch that the Writ commanded him to give noticeto 
the Texents of the Land in Fee-ſimple, and he did not return, that 
thoſe which he had returned were Tenants of the Land in F To" 
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and fo theſe words of: the Frit are not anſwered, and fo ne Texane 
is returned at all. | 

And it is not like to the Caſe in 2 H. 4. for there the Return was 
according to the Exigcnt of the Writ, but hexe it is not ſo, And to 
the firſt naatter he intended; and agreed, that an Execator of an Exe- 
ertor may ſue Execution had by the ficti Executer, informuch that he 
conies in in privity. But he ſaid, that fo it is not in this Caſe, and that 
there is no difference betwixt this Caſe, and the Caſe cited in Sheley's 
Caſe, that is, that Adminiſtrator of Admixiſtrator ſhall not ſue Exe- 
eution, infomuch that he comes in paramount Adminiſtrator , and 
accords with this Caſe.2 El:iz.-in the Lord Dyer; It two Joynt-Tc- 
nants are, and one makes a leaſe for years, rendering Rent, and dics, 
the Survivor {hall not have the Rent, inſomuch that he cometh in 
paramount him and to the other he intended, that the ſpecial ox+ 
zenure is a good Plea, as well in Scire Facis to have Execution of da» 
mages, as of Free-hold, as in 24 Edw. 3.31 and 5.H.5. 1. and 9 
H. 5. x1. Ftis rclolved, that in Scire Facras {pecial xon- tenure is a 
good Plea, and the Books of 8 H.6. 31. cited before, there is Foynt- 
zexancy pleaded to one part, and ſpecial #on-texnre to the other part by 
Leaſe for years,and the queſtion is if it might be pleaded a part : And 
in $ Edi. 4. 14. is $cire Facias upon Recovery by Writ of Right Pa- 
zent in baſe Court, and. that the Defendent cannot plead rcleafſe of 
the Leffor, and ſo the joyning of the Miſe may be forfeiture of his 
Eſtate : And he ſaid that it was adjudged in 16 Edw, 3, Scire Facias 
5. that Scire-Factas to have Execution of a Fine ſhall not be ſued a- 
gainſt a Leſſee tor ycars, but againſt him which hath the Free-bold ; 
but where Debt or Damages are to be recovered, there it may be f(u- 
ed againtt him which hath only Leaſe for years, infomuch that the 
poſſettion is to be charged 3 and ſo he concluded, and prayed Judgc- 
ment for the Defexdexts, and it is adjourned. 


Michaelmas 1611. 9 Jacobi ix the Common Bench. 
Crogate againſi Morris. 


He Cafe was tiis : Copy-bholder preſcribes to have Common in the 
Watic of the Lord, and brings Action of Treſpaſs againſt a ſtran- 

ger for his Beaſts depaſturing upon the Common there, and Harris 
Serjeant argued that this Action is not maintainable tor two cauſes. 
Firft, inſomuch that he is a Commoner z for as it is faid by Brook Ju- 
Rice, 12 4.3, 2,4, Commoner cannot have an Action ot Treſpals, 
for the Common is not Common, but after the Commoner hath ta- 


ken that, and then betoxe that he hath taken that hc hath no wrong, 
NOT, 


PartII. Crogate againi# Morris. 
:nor damage, but the damage is to the Tenant of the Land : As if a 
Leſſee for years be outed, and he in Reverſion recovers in Aſiſe, he 
ſhall not have damage, inſomuch that the damage was made to the 
Leſſee, and the 22 Afiſc 48. 15 H.7.12. b. agreed that Commoner 
cannot maintain Action of Treſpaſs, nor no other but the owner of the 
Soil; but 13 H. 8.15. by Norwich, 15 H. 7.6. 5 H.7.2. 24 F4.3. 
42. Commoner may diftrain and avow for doing damage, 2, He in- 
tended that this Action is not maintainable, infomuch that every 0- 
ther Commoner may alſo have the Action of Treſpaſs, for if it be 

wrong to one, it is wrong, to every one of them,and fo the ſtranger ſhall 

be infinitely puniſhed, as in William's Caſe, 5 Coke 72. b. where it was 
adjudged an Action of the Caſe doth not lie for the Lord of the Max- 

2or to preſcribe, that a Vicar ought to adminifter the Sacraments in 

his private Chappcl, to him, his Men-ſervants and Tenants within 

the Precincts of the ſaid Manror, and adjudged that it doth not lie , 
infomuch that then cvery of his Texants might alſo have Action, and 

{o the Vicar ſhall be always puniſhed: So in 27 H.7.27. a. A man 

ſhall not have an Action upon the Caſe for nuſance made in the high 

way : ſoitis5 E4. 4. 2. for trenching in the high way : See 33 H. 6. 

26, 4, accordingly 3 and ſo he concluded that the Action isnot main- 
tainable, and prayed Judgement for the Defendent. 

Dodridge the Kings Serjeant, to the exception which hath been Dodrfdr-. 

made by the other party, that the Plaintiff ought to averr that lic 

hath Beaſts which ought to Common there, and that his Beaſts have 
loft their Common, that necd not to be averred,but it ſhall be pleaded 

by the other party 3 for if he have diftrained the Beaſts of a ſtranger, 

doing damage, he necd to averr no more in this Action, and to the 0» 

ther matter, and the two Objedions which have been made by the 

other part ; Firſt, that the Commoner hath no right to the Common, 

till tre hath taken it by the mouth of his Beaſts; to that he ſaid, that 

the Commoner hath right to that before that it be taken by ſuch 
mouths of his Beaſis : and notwithſtanding that it ſeems by the time 

ot Ed, 1. that Commoner cannot grant his Common till he have Sei- 

tn of chat; yct 12 H.8.1is otherwiſe, and that a Commoner may 

have an Action the name implies, for he hath Common with others, 

and a ſtranger which is no Commoner cannot do wrong, but this is 
damage to him and he cited Brafon, 430. that there are two forms 

of Writs, 1. Curlitory Writs, 2, Commanding Writs : The firſt of 

thoſe which are formed, and are of courſe, and the others ſuch of 

which there is no form, but are to be formed by the Maſters of the 
Chancery, according to every particular Caſe: So that there is not a- 

ny Caſe, but that the Law affords a Frit and remedy for that, as in 

2L. Edw. 4.23. AGion upon the Caſe was framed again(t an Officer , | 
which gave priviledge to one as bis ſervam, which was not his ans" ' 
u 2 ar 
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and it is not like to the Caſe in 11 H: 4. 47. a. where a School. maſicy 
brings an Aftion upon the Caſe againſt another for erecting of a School in 
the ſame Town to bis damage, but this was damage without injury, 
But here the Commoner hath received wrong and damage 3 but yet 
he agrecd that the Commoner could not have Action of Treſpaſs why 
he broke his Cloſe, for that is proper tor the owner of the Soil. But 
it hath bcen agreed to him, that he might difirain them, doing da- 
mage z and the reaſon of that is , inſfomuch that he hath re- 
ccived damage, and amends may be tendered unto him in recompence 
of his damages, without any rcgard to other Commoners, as it 1s a- 
grecd in 24 Edw.3. 42. And to the Objection, that it one Commo- 
#er. may have Action, thcn every Commoner may have the Action, and- 
{o the firanger ſhall be infinitely puniſhed. And to that he faid it is 
a Publick loſs and private; and when the Publick wrong includes 
private damage to any man, there he to whom the private damage is 
done may have Adcion : And he faid, that the Regiſter contains many 
Il rits tor publick wrong, when that is done to private men , as 
fol.g5. A man fixes a Pale, Croſs, a navigable River, by which a Ship 
was calt away, and the Owner maintained Action of Treſpats : And 
Fel. 97. A man brought Treſpaſs againſt one which calt dung into a 
River, by which his Meadow was drowncd ſo if the River be infected 
with watcring Hemp or Flax z he which hath (ilhing there may main- 
tain Action of Treſpaſs: and 2 H. 4. 11. Action of Treſpaſs by one 
tor ploughing of Land where one had a common way 3 and fo it is 
13 H.7.17. One brings an Action of Treſpaſs againſt another tor c- 
rcCcting a Lime-Kill, where many others arc annoycd by that; So by an 
aflault inade upon a ſervant, the Maſter and Servant alſo may have ſc- 
vcral Actions : and ſo in the other Caſes many may have Actions,and: 
yet this is no reaſon to conclude any one of them, that he ſhall not. 
have his Action 3 for in truth thoſe arc rather Actions upon the Caſe , 
than Actions of Treſpaſs, for the Truth of the Caſe is contained in the. 
Writ. Alfoin this Caſe it doth not appear that there are any other 
Commoners Which have common there, and for that this Objedtion 
is not to the purpoſe: and it appears by Heiſmax and Crackeſood's 
Calc, 4 Coke 31, that Copy-holder ſhall have Common by preſcripti- 
on in the Demeſns.of the Lord,and fo he concluded and praycd Judge- 
mene for the Plazntif, 

Coke chic Juſtice ſaid, that it was adjudged in this Court, Trini- 
ty, 41 Eliz, Rot, 153, b. between Holland and Lovell, where Com- 
money brings an Action upon the Caſe, as this Caſe is, againſt a ſiran- 
ecr which plcads not guilty, and it was found by Verdi& for the 
Plaintiff, and it was aftcr adjudged for the Flaintiff, for infomuch 
that the Flaintiff may take them damage feaflant that proves that he 
bath wrong, and this is the, reaſon that he. may diſirain (doing das» 

mage.) 


Part H. Henry Higgin's agai»ſt George Biddle. 
mage.) And by the ſame reaſon, if the Beaſts are gone before his com- 
ing, he may have Action upon his Caſe, for otherwiſe one that hath 
many Bcalts may deliroy all the Common in a night, and do great 
wrong, and (hall not bc punithed : ard it is not like to a Nuance, for 
that is publick, and may be puniſhed jn a Leet; but the other is pri- 
vate to the Commaners, and cannot be puniſhed in another place nor 
courſe: And he alſo citcd one Whitehand's Caſe-to be adjudg: where 
many Copy: holders preſcribe to have Loppings and Topping: 54 Pol- 
lards , and Haſles growing upon the Walte of the Lord, and the 
Lord cuts them, and one Copy-holder only brings his Action uvor: the 
Caſe, and adjudged that it was very well maintainable.motwithſtand- 
ing that every other Copy-bolder may have the ſame remcdy. And 
he faid alſo, that ſo it was adjudged in the Kings Bench , Hillary 5 
Facobi, Rot. 1427, in George England's Caſe; And 2 Edw. 2. b. Co- 
wenant 49. If a man Corenant with 20, to make the Sea banks with A. 
B. and cvery one of them, and after he doth not do it , by which 
the Land of two is drowned and damnitied, and thcy two may have 
an Action of Covenant without the others : Pere, for it ſeems every 
one (hall have an Action by himfclt. But Fgfter and Vynch Juſtices: 
{ccmed that the Plazntiff ought to ſue in his Coxrt, that the Beals 
of the ſtranger elcaped inthe Commonx,or were put in by the Owner, 
for it may be they were put in by the Lord which was owner of the 
Soil, or by a ſtranger, in which Cafes the Owner of the Beaſts ſhall 
not be puniſhed : But Coke and Warburton (cemed the contrary, and 
that this ought to be averred aud pleaded by the Defendent in excuſe 
of the Treſpaſs, as in Action of Treſpaſs (why he broke his Cloſe) 
And ſo it was adjourncd-; See Goſnold's Caſe, 490. fee Fudgement. 


Paſch 1612. Io:Jacobi in the Common Bench, 


Henry Higgen's againi# George Biddle. 
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JN Replevin the Defendent made Connſance as Bailiff to Sir Thomas Replevini. 


Leigh, and Dame Katherize his Wite, intimating that Iſabel Brad- 
hays was ſeiſcd of the place where, &c. in their Demeſn as of Fee, 
and ſo ſeiſcd the firſt of June, 15 HH. 8. gives this to the Lord Anthony 
Fitzherbert, and Maud his Wite, and to the Heirs Males of their 
bodics, which have Iſſue Thomas Fitzherbert, Knight, Foha Fitzher- 


bert, and William Fitzherbert, Anthony and Mazxd died, and the ſaid 
place where, &c, deſcended to Sir Thomas Fitzherbert as Heir to - 


the Doxees to the Ifitail: And the ſaid Thomas Fitzherbert the 5th of 
April, 6 Edw. 6, of that enfeoffed Humphrey Swinnerton; Ralph 
Cotton, and Roger Þaily; to the uſe of William Fitzherbert, and El:- 


zabeth his Wite for theix lives, and aftcr- to the uſe of Sir Then: 
Fitzherbert,. 


Waſte. 
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Brook Plaintiff” againſt Cobb: Part TI. 


Fitzherbert, and the Heirs of his body, the remainder to the uſe of 
the right Heirs of the ſaid William Fitzherbert : William Fitzberbert 
died, Sir Thomas Fitzherbert diſſeiſed the ſaid Elizabeth , and the 
faid John Fitzherbert had Iſſue, Thomas,and dicd ; and Sir Thomas Fitz- 
berbert dicd without Heir of his body, and the ſaid place where, &c. 
deſcended to the faid Thomas as Coufin and Heir of the ſaid Sir Thomas, 
and Son and Heir of the faid Fobx Fitzherbert, which enters, and was 
ſeiſcd to him, and to the Heirs Males of his body, as in his Remitter. 
And the ſaid Thomas Fitzherbert , 4 of Novemb, 39 Eliz. by Inden- 
ture of Bargain and Sale enrolled in the Chancery within ix months, 
bargainrd and fold the (aid Land to Sir William Leighton and his Heirs, 
and Sir William Leighton, 5 of Novemb. 43 Eliz. by Indenture en+- 
rolled within tix months for 4000 /, bargained and ſold the ſaid Land, 
where, &c, to Sir Thomas Leigh, and Dame Katherixe, as aforcfaid , 
and fo avowed the taking tor doing damage. And the Plaintiff tor 
Barr to the ſaid Avowry, pleads, that well and true it is, that the faid 
Sir Wiliam Leighton was ſeiſed of the ſaid place where, &c. in his De- 
meſn as of Fee, as it was alledged by the Defendent : But further he 
faith, that the ſaid Sir WiIiam Leighton ſo being thereof ſeiſcd, 1 De- 
cemb, 44 Eliz, cnfeoffed the Plaintiff in Fee, and by force of that the 
Plaintiff was ſciſed, and put in his Bealis into the faid place where, 
&c. without that, that the faid Sir William Leighton bargained and 
{old the ſaid Land in which, &c. to the (aid Sir Thomas Leighton, and 
Katherine his Wife, as in the Conuſance hath been alledged by the 
Defendent, upon which the Defendents joyn Iſſue 3 and it was agreed 
by all the Juſtices, that notwithſianding this admithon of the Par- 
ties, is an Eſtoppel by the pleading, yct as well the Plaintiff as the 
Defendent were admittcd to give another evidence to the Jury againſt 
their own pleading 3 that is, that Sir William Leighton was not (cifcd, 
and ſo nothing paſſed by the bargain and fale, and alſo that Sir Tho- 
mas Fitzherbert had the poſſeſſion by acceptance of the ſurrender of 
the Eftate conveyed to William Fitzherbert and his Wite, notwith- 
ftanding it was admitted by pleading, that he had that by Diſſeitin : 
Andall the Juſtices agreed, that the Jury ſhall not be concluded by 
- PRs of the parties, inſfomuch that they are ſworn to ſpeak 
the truth. 


Paſch 1612. 10 Jacobi, i= the Common Bench. 
Brook Plaintiff againſs Cobb. 


N Waſte the Plaintiff afligns Waſte in cutting down of 20 Oaks in 
© ſucha Cloſe, and 40 Oaks in ſuch a Cloſe, &c. Upon the Evidence 
it appears that the ſaid Oaks were remaining upon the Land for ſtan- 
dills, 


Part IT: DoFor Manning's Caſe. 


dills, according to the Statutes at the laſt felling of that , and they 
were of the growth of 16 or' 20 years, and that Tithes werepaid 
for it, And it was agreed by the Lord Coke and all the Juſtices, that 
this was no Waſte, infornuch it was felled as' Acre wood : Arid it was 
faid by the Lord Coke, that though it be of the age of 20 or 24. years, 
yet if the uſe of the Parties be to fei} ſuch tor ſeaſonable Wood, this 
(hall not be Walte 3 and if Tithes be paid tor that, it appears that it is 
no Timber, 


Dodor Manning's Caſe-in tie Star-chamber, 


'S 2 Golding as an Informer, and not as party grieved,exhibits his 
Bill in the Star-chamber, againft Door Maiming, Chancellor to 
the Biſhop of Exeter, for Extortion, Oppretfton,and other offences. Tt 
was reſo]ved, that when a Bill contains any particular offences, and 
after the fame Bill contains general words, which includes many of- 
fences of the fame kind :: And the Plaintiff proves the particular ofs 
fences, he may examine other particular offences alſo included within 
theſe general words, in ſupplement and aggravation of the particular of- 
tences contained in the Bill; and if they.be proved, the Court will 
give the greater and high fentence againſt the Defendent in reſpet of 
them, notwithſtanding that they be not particularly expreſſed in the 
Bill. But if the Plaintzff hath not proved any of the offences particu- 
larly exprefſed in the Bill, the Defendent ſhall not be cenſured by-the 


particulars grounded upon the general words of the Bill. And if a- 


man which is not-party grieved, exhibire Bill for offence made to a- 
nother perſon, as again{t whom the offence was committed, he (hall 


not be allowed as Witneſs,infomuch as he is party grieved,and by that 


he ſhould be a Witnels in his own Cauſe. 


Paſch 1612. 10 Jacobi, iz the Common Bench. 


William Peacock Plaintiff, againſt Sir George Reyna}, 


FN the Star- chamber the Plaintiff exhibites his Bill againſt the De- 

fendent for Libelling and Infamous Letters, the which was in this 
manner the Plaintiff being Heir general to Richard Peacock, which 
was of the age of eighty fix years, and had Lands of Inheritance to 
the vaſue of 8 or goo pound per anuam., and the Detendent had 
married the Daughter of Sir Edward Peacock,, which was a younger 
brother of the faid Ri-hard Peacock,, and the faid Detendent per- 


ceiving that the ſaid Richard Peacock, had purpoſe to ſettle his In-- 


hetitance upen the ſaid. Plaintiff, and intending to remove the. 
aftection. 


Inforiner. - 


Lubes. 


Randal Crew ag4i»ſt Vernon, Part 1T. 


affe&ion of the ſaid Richard from the Plaintiff, and to ſettle that in 
himſelf, writes a Letter to the ſaid Richard Peacock,, containing 
that the Plaintiff was not the Son of a Peacock, and was a haunter 
of Taverns, and that divers women had followed him from Lon- 
don to the place of his dwelling, and that he had dctire to hear of 
the death of the ſaid Richard, and that all his Inheritance would 
not be ſufficient to fatishe his Debts z and many other matters con- 
ccrning his Reputation and Credit, to that ſubſcribed his name, and 
this enſcaled and directed to the ſaid K, Peacock : And it was agreed 
that this was a Libcl, and tor that the Defendent was Fined to two 
hundred pound , and Impriſonment according to the courſe of the 
Court : And the Plaintiff let looſe to the Common Law for hisre- 
compence for the Damages he hath ſuſtained : But if the Lettcr had 
been dired&cd to the Plaintiff himſelf, and not to the third perſon , 
then it ſhould not have been a Libel, or it it had been directed to a 
Father , for Reformation of any Ads made by his Children , it 
ſhould be no Libel, for it is not but for Retormation, and not for 
Defamation for if a Letter contain ſcandalous matter, and be di- 
rectcd to a third perſon, if it be Retarmatory, and for no reſpe to 
himſelf, it ſhall not be intended to be a Libel, tor with what mind 
it was made is to be reſpeced :; As if a man write to a Father, and 
| his Letter contain {candalons matter concerning his Children, of 
] which he gives notice to the Father, and adviſeth the Father to have 
better regard to his Children this is only Reformatory without any 
reſpect of profit to him which wrote it : But in the firſt Caſe the De- 
fendent intended his profit, and his own benefit, and this was the dif- 
terencc, 


Paſch 1612. 10 Jacobi, i» the Common Bench. 


Randal Crew againſt Vernon. 


IS the Star-chamber it was reſolved : That if the Defendent do 

not perform the Sentence of the Court, as here he was to make 
acknowledgement of his offence committed againit the Court of 
Exchequer at Cheſter, and this acknowledgement was to be made at 
the great Alliſes at* Cheſter, and he did not perform the Sentence , 
and yet the Dcetendent could be fined for this contempt. but only 
Impriſonment, and tor that he was committed cloſe Priſoner till he 
pertormed it : But he could not be fined, inſomuch there was not any 
Pill, upon which this Sentence ſhould be tounded, 


Paſch 


Part IT. - | $ 


Paſch 1612. 10 Jacobi, in the Common Bench. 


þ4 —Charnock againſt Corey : See before. 


N Debt againſt Adminiſtrator : The Defendent pleads two Recog- nat xgaint 


133. 


nizances acknowledged by the Tnteſtate, which were not f(atished, Adniwittra- 


and that hc had not any Goods or Chattels of the ſaid Inteſtate, unlefs 
Goods and Chattels which did amount to the Debts due by the faid 
Recognizances : And it ſcemed to all the Juſtices, that the Plea was 
not good : But that the Defendent ought to plead according to the 
common form, that is, that he hath no Goods beſides. or beyond the 
Goods to fatistie the two Recognizances, or that he hath no Goods to 
ſuch value, which do not amount to the ſaid Sums due by the two 
Recognizances : And in theſe Caſes this manner of pleading is im- 
plied, confeſſion that he hath Goods of ſuch a value, and fo they 
ſhould be Aﬀets, it the Recpgnizances be diſcharged, or remain of 
Covin and Fraud todeceive Creditors. 


| Paſch 1612. 10 Jacobi in the Common Bench. 


Bicknel againſt Tucker : See before 75. 


He Caſe was : A Copy-hold Eſtate was granted to one for life , Copy-hold, 


Remainder to another for his life, the firſt Copy-holder for 
life, accepts a Bargain and Sale of the free-hold from the Lord , 
and after that levies a Fine with Proclamations, and five years pals , 
and then he dies, and if this Fine ſhajl be a Barr to him , which 
hath the Copy hold Eſtate for life in remainder was the queſtion : 
And it was argued by Harrts Serjeant , that the Statute of Fines, in 
the body of that, binds all perſons, but only ſome which have 
Infirmities, and by the ſaving, Rights, Titles, Claims and Inte- 
reſts-are ſaved : But Title comes in the conditional perclofe of ſaving, 
that is, ſo that they purſue their Title , Claim and Intereſt , &c. 
By way of Ad& or lawful Entry within fve years next after the 
faid Proclamations had and made: So that in this Caſe the principal 
matter to be conſidered is, what thing is operated by the acceptance 
of the Bargain and Sale 3 for if by that the remainder of the Copy- 
holder be turned to right, then enſues that the Fine ſhall be a Barr : 
And it ſeems that this determines the firſi Eſtate for life, and he 
agreed that it cannot be a ſurrender, inſomuch that there is a me» 
tenc remainder, as it is 37 H. 6. 17, b. 4 H.7. 10. But this Leafe to 
commence at a day to come cannet be a ſurrender, but ſhall be de- 

RX | termined 
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termined and extin& by acceptance ofa new Leaſe, as it is there, and 
in 22 H. 7.51.4. agreed and ſo it was adjudged in Hilary 30 Eliz. 
between Willmott and Catler's Caſe, that it a Husband which was 
ſciſcd of a Copy+- hold ERate in right of his Wife, accept an Eſtate fox 
life z this determines the Copy-hold Ettate which he hath in right of 
his Wite in poſſeſlion: So it Leſſee for years accept an Eſiate ot one 


which hath no Eſfiate, yet this determines his Term, as it was 


adjudged Hillary 31 Eliz, Rot. 1428. b. that it Leſlce for years of 
2 Leaſe made by the Anceſtor accept an Eſtate of Guardian in Soc- 
cage 3 this determines his Leaſe , which he had of the Anceſtor , 
and upon that he concluded, that in this Cafe the acceptance of a 
Bargain and Sale , turns the Copy-holder in remainder to a Right, 
and then it appears by Saffiz's Caſe, 5 Coke 125. that he hall be 
bound, though that he hath only Interclt, and fo of Title alfo : and 
he ſaid that it appcars by Kite and ©warintoz's Calc, 4 Coke 26. a, 
that a Right or Title may be of Copy-hold Eſtate; for it is there 
faid by Wray chict Juſtice, that it ſhall be within the Statute of 32 
1.8. chaptcr g. of buying of Titles z and ſo concluded, 

Dedridge the Kings Scrzcant agreed, that the ſole queſlion is it 
any thing be here done to turn the Copy-hold Eſtate in remainder 
into a right; for then he agreed that this ſhall be barred, otherwilc 
not and to that he intended, that the firſt Eitate tor lite (hall be 
faid to be in Efe, notwithſtanding the acceptance ot the Bargain 
and Sale, as > all cſtrangers, and cfpecially when it is to their prc- 


judice, as if Tenant grant Rent, and after ſurrcnders his Eſtate, 


now between the parties, the Leaſe ſhall be extinct by the ſurrender, 
but to the Grantee of the Rent it ſhall be ſaid to be in Ef, and 
if during his lite, he in Remainder alſo grants a Rent, he (hal! 
hold the Land ſubje<& to both the Rents, though that the Grants be 
both to one felt ſame perſon : fo it he in Reverſion grants his Rever- 
tion with warranty, and after the Tenant for lifc ſurrenders, and the 
Grantce be impleaded, he ſhall never vouch during the life of the 
Tenant for lite, 5 H. 5. Comment. 24 E4.3. And here allo is a 
Cultom which preſerves the Copy-hold Eitate in Remainder. and 
their particular Tenant cannot that prejudice , and for that alſo it 
thall not be turned into a right, as it a Copy-hold Eftate be grant- 
ed to one tor lite by. one-Copy, and after the Lord grants another E» 
Rate for lite by another Copy to another, and then the firſt Copy- 
holder commits forftciture, he which hath the ſecond Eſtate cannot 
take advantage of that, but the Lord ſhall hold it during the life of 
the firſt Tenant, for no Act made by the particular Tenant ſhall pres» 
judice him in Remainder , for otherwifte, many Inconveniencics 
would enſue upon that., as by ſecret conveyances, or as if a Gran- 
£<e of a Rent charge, grant that to the Tenant of the Land for his 
life, 


Part IT. Bicknel 294izſ# Tucker. 
life, the Remainder over , the Remainder ſhall be good, notwith- 
ſtanding that the particular Eſtate be extin& and drowned, alſo he 
intended that the Copy-hold Eſtate is atether thing , tran the Land 
it (elf, and for that the Fine ſhall not be a Barr, no more than in 

Smith and Stapleton's Caſe, Com. Where a Fine levied of Land half 

not be a Barr of Rent, inſomuch that it is another thing : ſo in this 

Caſe he intended that the Fine (hall not be a Barr of the Copy-hold 

Eftate, and concluded, &e. Wynch Juftice was of opinion that the 

Fine ſhall not be a Barr to the Copy-hold Eftate in Remainder 3 for 

the acceptance of the Bargain and Sale doth not determine the firft 

Copy-hold Eftate for lite, as to him in Remainder but only to the 

firſt Tenant and the Lord ; and between thoſe he agreed that the 

Copy-hold Eſtate is determined, as in Heydox's Caſe, by accep» 

tance of a Leaſe for years, and for that the Remainder hall. not be 

turned to a Right, and by conſequence (hall not be barred, and 

for that he ſuppoſed that the reaſon that the Fine was a Bar in Saffn's 

Caſe, 5 Coke 123. b. was inſomuch that the Leſſor entred, made a 

Feoftment, and atter levied a Fine, and it is there agreed that the. Fe» 
offinent turns the Eftate of the Lefſec to a Right, and for that the 

Fine ſhall be a Barr, and alſo there the Leaſe was by limitation of 
time to have a beginning , but if a man makes a Leaſe for years to 

begin at a day to come, and bctore the beginning of that makes a 

Fcoffment, or 1s difſcilcd,and Fine with Proclamation is levicd, yet he 

which hath tuture Intereit ſhall not be barrcd, for this is not turned 

to a Right,and it was not the intent of the Statute of Fines to make a 

Barr of right, where there was no diſcontinuance or Eftate at leaſt 

turned to right, and this was the cauſe that at the Common Law, Fine 
with Non-claim was no Barr, but where they make alteration of 
poſſethion 3 and he cited Palmer's Caſe to be adjudged, that a Fine of 
Land ſhall not bea barr for Rent, where the Caſe was, Leſſee tor life, 
Remainder tor life of Rent: The hilt Leſſee tor lite of the Rent, 
purchaſeth the Land, and levies Fine of that, and adjudged that this 
(hall not bind them in Remaindex of the Rent , no more, if he in 
Remainder lJevie a Fine that thall not prejudice the particular Tenant, 
and {o he concluded in this Caſe, that the Remainder ſhall not be 
barred, and that the Plaintiff thall have Judgement. Warbxrton Ju-. 
ftice accordingly, and he argued that the Statute of Fines contains 
two parts. | 

The firis, to barr thoſe which have preſent right, and they ought 
to make their claim within tive years aftcr the Fine levied, or other- 
wile they ſhall be barred. 

And the ſecond thoſe which have Right, Title, or Intereſt ac» 
.crued, after the Fine levied, by reafon of any matter which preceded 
the Fine, and in both Caſes the Eftate' which is barred ought to be 
X 2 turned 


Eoke, 


Bicknel ageinſ# Tucker: Part IT: 
turned into a right, or otherwiſe it ſhall not be'barred; the which 
cannot be here, for the Eſtate is given by the Cuſtom, and it is to- 
have his beginning after thge*Death of the firft Tenant, and though: 
that the firſt Tenant commit Forfeiture, yet he in Remainder cannot 
enter, for his time is not yet come, as in 45 E4.3. is a collatera! 
Leaſe with warranty to the Tenant for life in poſſeſſion, this ſhall 
not be a barr,inſomuch that it is made to him which hath poſſeſhon ; 
ſo if a man make a Feoffment upon condition, and the Feoffee levy 
a Fine with Proclamation and five years paſs, and the Condition 
is broken, the Feoffee may enter at any time, otherwiſe if the Fine 
had been levied after the Condition broken ; and fo if the Lord be in- 
tituled to have Ceſſavit, and Fine is levied by the Tenant and five 
years paſs, he ſha]l be barred, and this was the cauſc of the Judgement 
in Saffin's. Caſe, infomuch as the Leſſee had preſent interelt to enter, 
and this was altered into a Right by the Feoffment, and then the Fine 
was a Barr 3 but here he in Remainder hath no Right till after the 
Death of him which was the firſt Tenant, and then-his Right to the 
Poſſeſſion. begins, and then if a"Fine had been levied with Procla- 
mation, this ſhall be a Barr, and ſo he concluded, that Judgement 
ſhould be entered for the Plaintiff, : 

Coke chief Juſtice accordingly, and he agreed alſo that the fole 
queſtion is, if by acceptance of a Bargain and Sale by the firſt Te- 
nant for life, the Remainder be turned irito a Right 3 and ke ſaid, 
that Right ſometime ſleepeth, but it never dies , but this ſhall be 
intended (the Right of the Law) and not Right of Land, for that may 
be barred by Writ of Right at the Common Law, and-he intended 
that Copy-holds are within the Statutes of Fines, be they Copy- 
hold for life, years, in Tail, or in Fee, for the third part of the 
Realm is in Copy-holds, and two parts in Leaſe for years, and if 
theſe ſhall not be within the Statute, then this doth not extend to 
three parts of the Realm, and it is agreed in Heydon's Caſe, 3 Coke 
8. 4. that when an At of Parliament doth not alter the Tenure , 
Service, Intereſt of Land, or other thing in prejudice of the Lord, 
or of the cuſtom of the Mannor, or in-pxejudice of the Tenant, there 
the general words of ſuch Aq of Parliament ſhall extend to Copy- 
holds, and alſo it is reſolved to be within the Statute of 32 H. 8. of 
Maintenance, and alſo it is within the expreſs Letter of this, which 
contains the word Intereſt, and Copy-holder hath Intereſt, and ſo 
alſo. of Tenant by Statute-Merchant, then the queſtion will be, if 
the acceptance of a Bargain and Sale, turns that to a Right, and he 
intended that his Eſtate for life remains., though that it is oniy 
Ppaſlive in. acceptance of Bargain and Sale, and for that it ſhall not be 
prejudice more than if Tenant at will accepts a Bargain and Sale; 
for his Eſtate at will, this notwithſtanding, remains, but if _ 
OF. 


Part Il. Bicknel eg4i»/7 Tucker. 
\ for years or life, accepts a Fine upon Conuſance of Right, this is 
a forfeituxe, inſomuch that it is a matter of Record, and ir ſhall be an: 
Eſtoppel to fay that he did not take Fee by that, and doth not admit 
the Reverſion to be in another, alſo grep. the Bargain and 
Sale was executed by the Statute, for this caule it ſhall not be pre- 
judice, as it was adjudged in the Lady Greſham*s Caſe in the Exche- 


quer 28 Eliz, where two ſeveral conveyzhces were made with power 


of Revocation upon tender of ten pound, and adjudged-by Ad of 
Parliament, that a Revocation was good, and alſo that no Licenſe 
of Alienation ſhall be made, infomuch that it was by A of Parlia- 
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ment, which doth no wrong, and it is for the Treſpaſs, for which Revocation 
the party ought to have Licenſe, and if it be not Treſpaſs, there need dies 


no Licenſe before hand, nor pardon afterwards : So it a man makes 
a Leaſe for years, Remainder for years the firſt Leſſee accepts Bars 
gain and Salez this ſhall not turn thefe in- Remainder to pre- 
judice, 

Thirdly, it ſeems to him alſo, that notwithſtanding the accep- 
tance of the Bargain and Sale, the firſt Copy-hold Eſtate for lite, Re- 
mains in Efſe, and is not determined. For this differs from an Eſtate 
of Land, for it ſhall not be (ſubject to a Rent granted by the Lord : 
the firſt Eſtate remains, till all the remainders are determined. for 
the firſt Tenant for life cannot ſurrender to the Lord, alſo: it is cuſto- 
mary Eftate, for by the Common Law this being granted to three ſuc- 
ce{hively,this ſhall be determined and extinct tor the third part.for they 
three take into poſſelſhon, and the word ſucceſſively ſhall be taken as 
void 3 but here the Cuſtom appoints, that the remainder ſhall not 
have his beginning, till the Death of the fixrft Tenant, and that they 
ſhould take by ſucceſſion, and ſor that there is a difference between 
this cuſtomary Eſtate, and other Eſtates at the Common Law, and 
other ſurrenders for if a Copy-holder ſurrender to the uſe of ance 
ther for life, nothing paſſeth but for lite only, the Lord hath not 
any Remainder by this Surrender, and it this Tenant for life commits 
forfeiture, he in. Reverhon ſhall not take advantage of that , and 
if at the Common Law Tenant forlifte, Remainder tor life, or in Fee 
be, and the firſt Tenant for life makes a. Fgoffment, and after levies 
a Fine, and reſolved that he in Reverhon ſhould not be bound ti!! 
5 years are incurred after the death of the 1. Tenant for life, for then 
his title of Entry firſt accrues in apparancy, and: before that is in (e- 
crecy, of which he in Remainder is not held to take notice, and {o 
in this Caſe he in Remainder (hall not be bound till hve years are in» 
curred after the death.of: the- firſt Tenant, and the rather infomuch 
as the firſt Eſtate remains, for that, that the firſt Tenant was only 
palliver and not aQive, and fo he concluded that Judgement fhall 


be given. for. the Plaintiff, inſomuch that. the Fine was no Barr, and. 
; # WPOLR. 
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upon this concordance, of all the three Juſtices in opinion, no. other 
Juſtices: being preſent this Term, Judgenient wasentercd accordingly. 


_ Paſch 161 28þ o Jacobi, in the Common Bench, 


* 4 F Ms 3/7 . . ; y 
7 + <7 Daniel Waters againſt the Dean and Chapter of Norwich. 


Podridge. 


| bd Covenant:, the Cafe was thisin 37 H.8. the then Dean and 
L Chapter of Norwich made a Leaſe to one Twaits for titty years, 
which ended 35 E!iz, In time of F4d.6. the then Dean and Chap- 
tex furrcndrcd all their poſſethions to the King, who (thole) newly 
endowed, and incorporated by the name of Dean and Chapter of 
the foundation of E4, 6. And in the 8 Eliz, Salisbury then Dean, 
and the then Chapter made a Leaſe to Thimblethorpe tor gg years to 
begin after the ſaid Leaſe for tifty years made to Twaits : And it 
doth not appcar by the pleading 3 that Thimblethorpe entred : But the 
{uccceding Dean and Chapter in the 42 Eliz. made another Leaſe to 
I/aters thc Plaintiff for three lives, rendering the ancient Rent quar- 
tcrly, with warrant of Attorncy to maks livery, and it was not exe- 
cutcd till after the end of three quarters of a year aftcr the Sealing 
of it, and when the time of three Rent days were incurred : And in 
this Leaſe the Dean and Chapter covenanted with Watery to acquit 
and ſave harmleſs the Leſſee and premiſſes during the Terny, e&rc. By 
xcaſon of any Leaſe made by them, or any of their Predeceflors, or 
by the Biſhop : And then the Plaintiff in his Court, conveys the 
Leaſe made by Thimblethorpe to Doylye, and that he entered and 
diſturbed the Plaintiff, and ſo affigned breach of Covenant, upon 
which this Action was founded, upon which the Defendents de- 
murr in Law: And this was argued by Dodridge the Kings Serjcant 
tor the Defendents, . 

Firfi, that the Leaſe made to Waters was void, and then the Co- 
venants donot extend to charge the Detendents : And he ſuppoſed 
the Lcaſe to be void, inſomuch that 'the Attorncy did not make 
Livery, until three Rent days were incurred , and the Leaſe was 
made as well for the. begefit of- the Leſſor, as for the Leſſee, for if 
the Leſice is to have the profits, and the Leſſor is to have the Rent : 
And inſomuch that the Livery was not made before a Rent incurred, 
this tends to the prejudice -of the Lefſor, and for that the Autho- 
rity is countermandcd, and. the Livery made after void, for when 
a man hath a Lettcr of Attorney ta make Livery, he ought to make 
that in ſuch manner, as the Fcoffor hiniſelf would make it, and the 
Leſſor cannot make that after a Rent incurred, for then he ſhould 
loſe that 'Rent: Alſo Authority ought ito be- ſtrictly purſued, as 
in 36 4 8, Dyer. 62,24. Letter of Attorney was made' to ne 

Ss . | joyntly 
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zoyntly. .and ſeverally to make Livery, and reſolved thattwo caninot 
do it: See-11 H.4. For iought to be made joyntiy'or' (eterally , 
ſo here the Attorney ought to make the Livery as his- Maker will, 
and that ovght to be made before any Rent incurred : : And for this 
cauſe he intended the Leaſe to be 'void 2 And "then as tora Collas,.c. » 
teral Covenant , which' is in effet no other: but that the Plain= 
- tiff ſhall enjoy the Land during 'the- Term , which. is-of an. Eitate 
which is nothing, for if the Leafe be void, the 'Eftate 1s nothing, 
and the Lefſce hath not any Term or Efiate in the Land: And 
he agrced that in the Record of Chedington's Caſe, 1 Coke 153. b, 
And in tie Commentaries, Frys Caſe 198. And 2 Ez, Dyer 
178. there is a difference between. Terminum Annoriem, and the 
time or ſpace of years, or the life of ſuch a man, but there is-not 
any difference between a Term and an Eitate : Allo he ſuppoſed, 
that the words of the Covenant extend only to fave the Plaintiff 
harmleſs of Leaſes made by theſe Dcfendents, or any of their prede. 
cefſors, and this Leaſe was made to Twaits in time oft H.S. which 
was before their Corporation , for they have bcen- but named a 
Corporation in the time of Edward 6. and not'bctore ; And then a 
L.caſe made in the time of H, 8. is not made by them nor by their 
Predeceffors, and fo the Covenant doth not extend: to that, as it 
appears by 8 Ed, 4. in Caſe of Preſcription , it Corporation be 
changed in manner and form, and the ſubſtance of their. name re- 
main, yet they ought to make ſpccial Preſcription , then @- fortior? 
i this Caſe, where the ſubſtance is- changed 3 and ſo he concluded , 
and prayed Judgement for the Dctendents. FX 
Nichols $exjtant tor the firti argucd,that the Livery was well made, xictos 
for theſe Defcndents (hall be intended Occupicrs, and to have the 
profits of the Land till the Lefſcc entred, or they waved the poſfeſht- 
on, and fo no prejudice, and the Leſſee ſhall not be charged with 
Rent till he enters, or the Leſſor wave the poſſettion , as it was 
reſolved in Bracebridge*s Caſe, Com, 423. b. and in the Dean and 
Chapter of Canterburie*s Cale there cited : And for that the 'Livery 
ſhall be good, ard the Leſſor not prejudiced by the deferring of it. 
And then to the fecond, that is the Covenant, he agrced that if the 
Eſtate be created, and Covenant in Law annexed to it, it the Etfate 
ceaſe , the- Covenant alſo ſhall ceafe:; But if -expreſs Covenant be 
annexed, then the Covenantor 'ought to have Segard*to pertorm 
it, ofhcrwiſc an Aion of Covenant'lies againſt, hin, notwithtiand<s 
ing that the Eftate be avoided : But here he intends it again{t him 
notwithiiandivg that the Eſtate be void : But here he intends the 
Eſtate continues -till Thimblethorpe entred; But admitting that he 
had entrcf', yetthe*Covenanitiſt.all-bind the''Covenantor; as inr2 
H, 4. 5. . Patſon.makes a Leafe tor'years , and atter is xcmoved., 
an. 
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an-AQtion of Covenant lies againſt him : and' 47 Ed. 3. and 3 
Ed. 3. If Tenantin-Fiil makes a Leaſe with expreſs Covenant and 
dies, and the Ifſue outs the Leflee, the Leſſee ſhall have an Action 
of Covenant againſt the Executors of the Tenant in Tail; and 9g 
Eliz, Dyer 257. 13, Tenant for life, the Remainder over in Fee., 
by Indenture makes a Leaſe, without any expreſs Covenant and 
dics, Leſſee cannot have an AGion of Covenant againſt the Execu- 
tors, otherwiſe if there had been an expreſs Covenant t See the 
Book and many Authorities there cited to this purpoſe; and alſo 


| he cited ene Rawlinſon's Caſe to be here adjudged, that if a man 


which hath nothing in Land makes a Leaſe, and an*exprelſs Cove- 
nant for the enjoying of that, it he which hath right enters, by 
which the Covenant is broken , Action of Covenant lies upon the 
expreſs Covenant: So that admitting that the Leaſe is void, yet 
the Covenant is good, and (hall bind the Succeſfors. And fo he con- 
cluded, and prayed Judgement for the Plaintiff. And this Caſe was 
argued at another day by Dodridge the Kings Serjeant , by <he- 
cial appointment of the Judges, and now he ſuppoſed , that the 
Count contains that the ſame Dean and Chapter which made the 
Leaſe to Tw3its in 37 H. 8. alſo made the Leaſe to Thimblethorp in the 
38 EI. which cannot be, inſomuch that the Corporation was changed 
in the time of E. 6, and for that cannot be the ſame Dean and Chap- 
ter, for if a Prior Covent be tranſlated into a Dean and Chapter, and 
the Dean and Chapter will make Preſcription, they ought to make 
that in ſpecial manner, and not generally as Dean and Chapter, as 
it is reſolved, 39 H. 6.14, 15. and in 7 Ed. 4. 32. in Treſpaſs againſt 
the Abbot of Bermoxdſey, it is agreed that the Prior was not Predece(- 
ſor to the Abbot, as it appears by 10 and 11 Eliz, Dyer 280. 11, 
12,13. that the Dean and Chapter of Norwich made a ſurrender 
in the time of Ed.6, and then newly incorporate : So that he which 
made to Twaits in the 37 H. 8. could not be Predeceſſor to the 
Dean and Chapter which made to Thimblethorp in 18 of Eliz. 
for he.could not then be any Predeceſſor, and for that the Leaſe 
to Thimblethorp void, and then there is no Eviction, but wrong to 
the Plaintiff, for which he may have an Action of Treſpaſs , 
and then he cannot have an Action of Covenant , as it appears 
by 22 H.6. againſt the Leffor : . But admitting that the Leaſe to 
1himblethorp were good, then this hath his beginning in the 3$ of 
Eliz. and makes the Leaſe for three lives to the Plaintiff void by the 
Statute of 13 Eliz. infomuch that the aforeſaid Leaſe for years 
was then in beginning, and the Statmte is expreſly that it ſhall be 
void , as the grant of next avoidance of a Church in the Caſe of the 
Biſhop of Lichfield and ' Copentry | againſt Sale» cited in Lincolx 
Colledge: Caſe, 3 Coke, as it a Parſon makes a Leaſe tor years, and 
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4s Non-reſident , the Leaſe is void by the Statute againſt the Par- 
ſon himſelf, and then if the Eſtate be void, all Covenants which 
depend upon that are alſo void : Alſo he ſuppoſed that there is not 
- any good conveyance of the Eſtate of Thimblethvrp to Doyley, which 
is intended to be the diſturber to make the Covenant to be broken z 
and then when Doyley entered without Title, the Covenant cannot be 
broken, and ſo he concluded, and prayed Judgement for the De- 
fendents, 


Nichols Serjeant for the Plaintiff agreed, that if there be an altes wichow, 


ration of the Corporation, and Title is to be made by Preſcription, it 
ought to be ſo ſpecially ſhewed, as it hath been ſaid of the other part 
by Dodridge. But here it is not ſo, for the ſame Dean and Chapter 
which made the Leaſe to the Plaintiff, made the Leaſe to Thimblethorp, 
and this appears by thepleading and the Leafe made to Twaits is not 
mentioned, but. only to ſhew the beginning of the Leaſe to Thim- 
blethorp : And then the Dean and Chapter which made the Leaſe 
in 18 of Eliz, to Thimblethorp , were the ſame Dean and Chapter 
which made the Leaſe in 42 Eliz. to Waters, And he ſuppoſed 
the Covenant being expreſſed, this remains; otherwiſe if it had been 
a Covenant created only by the Law, as it appears by the Books of 9 
Eliz, Dyer, 257. 13. and 32 H. 6. 32. And alſo whena Cvenant is 
created by Law, the Covenantee cannot have Covenant, if he be not 
outed by one which hath Title, 26 H. 8. 36. otherwiſe of expreſs 
Cayenant, as it is agreed in the 12 H.4.5. So in 47 Edw. 3.Cove- 
nant lies againſt Executors: And 38 Edw, 3. Covenant lies agginſt 
Heir, being made by Tenant in Tail, if the Leſſee be outed after his 
=” and ſo he concluded,- and prayed Judgement for the Plarn- 
a : 


Plaintiff, and that he had good cauſe of Action; and he intended that 
the Livery and Scifin by the Attorney, after Rent incurred, was good. 
Secondly,that theCovenant ſhall extend to the Leaſe made to Thimble- 
thorp; for it doth not appear, but that it is the ſame Dean and 
Chapter, which was in time of H. 8, For it is not pleaded that it was 
tounded by Ea. 6. but had his name by him. Alſo it is confeffed 
by the Demurrer, that it is the ſame Dean and Chapter, but admit- 
ting that it is not 3 yet it may be anſwered, as it hath been by Nichols 
beſore,that is, that the Dean and Chapter which made the Leafe in 18 
of Eliz. to Thimbletborp, and the Dean and Chapter which made the 
"Leaſe to the Plaintiff in the 42 of Eliz. are all one: and the Leafe to 
Twaits is (hewed only, to ſhew the beginning of the Leaſe made to 
Thimblethory, Alſo he ſuppoſed the conveyance of Thimbletborp*s E- 
ſtate to Doyley to be good 3 and it doth not appear but that the Dean 
and Chapter were in poſſeſſion at the time of making of the mo 
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Wynch Juſtice ſuppoſed that Judgement ſhould be given for the wy. 
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for 3 liveg :-So that-this. hath a:good beginning, and continued till 
it was avoidcd by the Entry of the ſucceeding Dean, tor this remains 
good againlt the Dea: that made it : But Thimblet»orp alſo: may a- 
void it durivg his Term3andnew here is Eviction by the Ailignce of 
Thimblethorp, bcfore that the Leaſe be avoided by the ſucceeding 
Dean and Chapter, where the Dean himſclt could not avoid it, toy 
he is the party which madeit: Alſo here is expreſs warranty againit 
the Leaſe made to Thimbletherp, and tor that alſo Action of Cove- 


ant lies, othcrwiſeit it had becn only warranty 1 Law, as it Leſſee 


for life had made a Leaſe for years, and dicd : Uipon the Covenant in 
Law Action doth not lic, fer the Law doth not conlirain to impolt1- 
bilities, as in the 4o Ed. 3. Covenant that the wind ſhall not pierce 
nor break the Trees: ard 2 E4.4, 12 Ed. 4. Action of Covenant 
ties upon expreſs Covenaitt, though that a firanger enters without Ti- 
tic, and he cited one Dormax's Cate to be adjadged, that where a man 
borrows money upon a Uſurious contrad, and the principal gives f{e- 
curity to the Surcry that was bound with him by collateral] Obligati- 
en: and the Surety being, arrcſicd, takes advantage of the Counters 
bond, notwithſtanding that the principal Obligation was void by the 
Statute of Uſury, So here, notwithſtanding that the Eftate. was 
void, and that is the principal 3- yet the Covenant being expreſſed , 
and collateral, ſhall bind the Leffor : and ſo he concluded that Judge- 
ment ſhall be given for the Plaintiff. 

Warburton Juſtice to the contrary, and yct he agreed that the Li- 
very was good, notwithſtanding that it was made by the Attorney, 
after three Rent days incurred, and he ſeemed that'it might be made 
at any time during the Term,-and:the lives of the parties. And alto 
he agrced that the Corporation ſhall be intended the ſame Corpora- 
tion, and yet Corporation had no Predeceſſor or Sxcceſſor ; but the 
Statutes ſay, Predeceſſors , Amteceſſors , and Progenitors ot the King, 
as 39 H.6.7 Ed. 4.2 H.6. But he did not infilt upon that, but agreed 
that: But the matter upon which he infifted; was, that the Leaſe to 
the Plaintiff was void againſt the ſucceeding Dear and Chapter, in- 
ſomuch that the Leaſe to Thimblethorp was in Ffſe at the time of the 
making of that, and this by the Statute of 13 Eliz, And it appears 
that the Dean which made the Leaſe to the Plaintiff is dcad, for he 
is named in the Count, the late Deen, and, then when:the Coverants 
depend upon the. Eſtate, be they expreſſed, ov-in Law, theledetermine 
and cod with the Eſtate, as in-Lemox's Caſe, 28 H. 8. Dyer 25. 15g.. re- 
{olved, that where the Statute of 21 H. $. makes Leaſes being in the * 
hands of Spiritual perſons, void 3 this--avoids thoſe Covenants allo. 
which depend upon the Leaſe. So if a Parſon'make a Leaſe and Cove- 
a9it. that: he will, not be none relident, and bjods himfſcli for the per» 
{orimance of that, if the Covenants be xcleafed, the, -Opligation _ ” 

i xclcalcd. 
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releaſed, So if the Leaſe be avoided, the Covexants allo are avoided : 
And as an Aion of Covenant doth not lie for the not enjoying -of 
Land aftcr a Surrender , ſo Covenant doth not lie after the Eftate is 
avoidcd; ſee 4 H. 7. And to the Caſe put by Wynch of counter- 
bond, where the principal was void by the Statute of Ulury : he faid 
that there the Obligation was not void, but voidable by Pea. But 
here it is, the Eftate is made void by the expreſs words of the Statute : 
and he intended that this difference between expreſs Covenant, and 
Covenant in Law, but thaf the one detcrmines with the Eftate as well 
as the other, and yet he agreed that expreſs Covenant (hall extend 
to charge the Covertarrter upon Entry by a {tranger, which hath no 
Title 3 but yet this doth not charge the Leſſor after the Eltate deter- 
mined, and fo he concluded that Judgement ought to be given for 
thc Plaine: ﬀ. 

Coke chick Juſtice accorded with Wynch that Judgement (hall be gi- 
ven for the Plaintiff: Ard he ſuppoſed that the Livery was well cx- 
ccuted by the Attorxey, after the 3 Rent days incurred 2 and yet he a- 
greed that it had hcen 2 probable Obje&ion made againtt that : But 
he ſuppoſed that the Lefſor was not prejudiced, inſoruch” that*the- 
Law intends that they had the poſſeſtion and the profits of the Land 
til] Livery made, ' and the Attorney is only as a fervant to the Leſſor -* 
And he ſaid, that this is not like to Cronwel's and Andrew's Caſe, of 
grant of a Mannor upon Condition to re-grant Advowlſon or Rent, 
in which caſes the Advowlſon or Rent ought to be re-granted, 'before 
that the Church becomcth void, or the Rent day'be incurred, in- 
{omuch that they are followers of 'the- -thing granted; 'norwith(fand- 
ing that the Feoffee hath time during his lite ctomake the re-grant, if 
it be not haſftned upon requeſt. 2. He ſuppoſed that the expreſs 
Covenant thall bind the Lefſor, though it be referred to the Term ; for 
Term includes Eſtate and Intereft, but this is when it 1s Term 3 but 
. when it is'no Eltatc, then it ſhall be- intended 'doring;the continuance 
of the years, 25s it appears by the Rector of Cherinyton's Cale 3) and 
this he held clear, and fo of promile alſo, as if a man takes a Leaſe 
for years, and before that the L efſee enters, makes a Leaſe to another, 
and promiſes that the ſecond Leſſee ſhall enjoy during the Term, if 
the {irlt Leſſee enter, the ſecond Leſſee may have an'Aion'upon the 
promiſe, and he ſaid that it 'was*adjudged in the Kings Bench, Hill, 

55 Eliz; betwcen Fofter and Wilſon , Phaintiffs and+ Mayes , Defen- 
cient 3 where'the Caſe was : A'man made a Leaſc'of a ReQory for years, 
ard covenanted with the Leſſee to ſave Him harmleſs againfi one 
Blunt Parſon of Dole, which entered and outcd the: Leſſee, 'which 
bronght. Covenant agaihfi the * Lefſor,, and reſolved that it lies, rot- 
withitanding thatit doth'not - dppeat \ whether, he had, oy or n0* 
$0 that bethe'Leaſe Soo or vdhd 3 yet Whinhthete ifan EyRion, Co- 
SI Venau? 
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venant lies, though the Leaſe be originally void, yet till it be avoid- 
cd, it ſhall he intended a good Leaſe: And if a Coveyant of Dean and 
Chapter do not bind them, none will take Leaſe of them, ſo they 
{hall be compellable to plow the Land themſelves, and alſo he ſup» 
poled that the Leaſe was good againli the ſucceeding Dean and Chap- 
ter-, till it be avoided.by Entry, as it was adjudged, Try. 30 Eliz. 
between Elmer and Page., where a Biſhop made a Leale for years, 
and dies, the $ zcceſſor makes a Leaſe for 3. lives, the Leaſe for years. 
not determined : And it was reſolved that the. Leaſe for 3 lives was 
void, notwithitanding that the Biſhop might make a concurrent Lesſe 
for years, which is. not made void: by the Statute of 1 Eliz. info+ 
much that the Statmte.is in the definitive, that is, Leaſe tor 3 lives, 
Or 21 ycars, and ſo they cannot. make both, for then the Leſſee tor. 
lite ſhould have the Rent reſerved upon the Leaſe for years which is. 
ſettled in the Leſſee for 3 lives, by the regreſs of the Leſſee for years : 
and fo he ſaid alſo, notwithſtanding that the Szatnte of 18 El:z. made. 
void all Leaſcs made by Dean and Chapter, where there are rfiore 
than 3 years-in bcing 3 he agreed that a Leaſe tor years, where. there. 
are fo many, in being is good : but it there be but two years-in 
being; that makcs the Leaſe for lite void. And he agrecd that not- 
withſtanding the Statzte, yet any Leaſe ſhall be good againſt the 
Dean |iimſelt, infomuch that he is party to that, and hath a nega+ 
tive voice in the making of that: And he ſeemed that the Proviſo in 
the Statute.of 18 Eliz. did.not extend to Leaſes in Poſſctlion, but to 
Leaſes in, Revexhion, which are dormant, of which a ſtranger cannot 
take notice, inſomuch that they are inviſible 3 and for that, if a Dean 
and Chapter procure {urrenders of them, and within 3 three years, that. 
thall make another Leaſe good, and ſo they ſhall ſave their Covenant, 
2nd for that the Leaſe. here made to the Plaintiff had been good, if: 
the Defendents had procured the Leaſe made. to Thimblethorp to be 
{urrendred within 3: years after the taking of that. Alſo he cited the. 
Caſc betwixt-the Biſhop of Lychbfield and Coventry, and Sale to be ad-. 
judged, Michaelmas 32 and 33 Eliz. that a grant of the. next a-. 
voidance is good- againſt a Biſhop himſclt: that granted it, and not: 
made void by. the Statute of x Eliz, as to him, but to all Succeſſors 
oniy. And {o in this Caſe he fad, they all agreed that. the Leaſe was. 
not yaid which is made to Waters ayainſt the Deez himſelf which 
made it, but only.againſt the. Succeſſor. And he ſaid alſo,. Covenant- 
in Law extends to lawful Eviftions, .and to Eſtate in being, and not 
wherean Eſtate is determined, as. it Leſſee for life makes a Leaſe for 
years, and dies, the Leſſee ſhall not have an Action of Covenant ups 
on Covenant m.Law., as it is agreed: in 9 Eliz. Dyer, and: 38 H. 6. 
before cited. ,So allo he ſuppoſed to expreſs.real Covenants which ex- 
tend to: Kree-hold , or ob > a5 Warrant and Defend, upon: 

THY En uh | which 
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which a man cannot have an Action, if he be not outed by one which 
hatch Title 3 and as in 3 Edw. 3.7. and 21. A man makes a Feoffment 
with warranty, #o# feoffavit, is a good Plea 3 for if the Ferffment be a- 
vnided, the Warranty alſo is avoided, for that depends upon the Fe- 
off ment, Butit a man make a Leaſe tor years, and Covenants that he 


will warrant and defend the Land to the Leſſee, if the Leſſee be outcd' 
by one which hath Title, or without Title, he may havean Action of 


Covenant, tor the Leſſor hath th#Evidenccs, and ought to defend the 
Poſſeſtion of his Leſſee , and the right alſo, and damages are only 
to be recovered , and lo is the difference between a Leaſe and Inhe- 
ritance, though that the words of the Covexant are all one. And al> 
ſo he ſaid that it may be objected, that the Incorporation (was not 
well pleaded) by Exaw. 6. inſomuch that he doth not ſay after the 
Conqueſt , for Ed. 3, was Ed. 6, in truth, for there were 3 Edwards 


before the Conqueſt, and he' was the third after: And he faid that: 
he hath known many cxceptions to be taken to that, but hath not 
known any of them to be allowed, and for that he will not inſift upon 
it. But the principal matter upon which he infifts, was, that it doth not” 


appear by the pleading, that the Dean which made the Leaſe was 


dead: and it appears by the pleading, that he entered in 4 7a2cob7 and 


was ſciſed, and then ot neceflify ought to be living 3 and ſuch aver- 
ment of his life.is ſufficient, as it is agreed in the 13 Eliz. Dyer, where 
a. Parſon made a Leaſe tor years, and the Leſſee brought an Eje&ione 
- Firme, and in pleading it was ſaid; that the Parſon is feiſed of the 
Reverſion, and this was allowed to be good without other averment 


of his life, tor he cannot be ſeifcd, if he be not living: and then it the - 


Dean (hall be intended to be. living , then they: all 'agreed that the 
Leaſe ſhall be good agaiaſt him 3 for it was adjudged in this Courc 
between Blackeleech and Smal, that if a Biſhop makes a Leaſe for 


years, and after makes a Lezfe for. lite, the Leaſe for years being: in 
Efſe, and dies, and the Succeſſor accepts Rent, this ſhall bind him : and” 
by this appears that-the Leaſe was good againti the Dean himſclt which-: 
made it, and alſo againſt the Succeſſor, till he enter and avoid it, and: 
then by conſequence the Action of Covenant ſhall be very well main- - 
tainable, and lo he concluded alfo that Judgement ſhould be given tor: 


the Plaintiff, which was done accordingly. 


Paſch 1612. 10 Jacobi, iz the Common Bench. - 


Browning againſ}.Strelly. - 


* ff Tchazl.” 2 Fac. Rot. 531. In Debt, the Margent of the Count” 
V 41 contains Nottingham, and the Count it ſ{eclt contains that the 


Obligation: 


165 


Ireland 4gainſ# Smith, Part Tl. 


Obligation was made at the Town of Nottingham, which is a Coun- 
ty of it ſelf, and the Defendent pleads non eft fafinm, and the view was 
of the Town of Nottingham, and it was trycd by a Jury of the Coun- 
ty of Nottingham, and this was moved in the arreſt of Judgement af- 
tcr Verditt for the Plaintiff, by Nichols Serjeant. And it was agreed by 
all tHe Juſtices, that Judgement ſhall be given accordingly to the ver- 
dit.inlomuch that notwithſtanding that the Town ot Nottingham is a 
County of it ſelf,yet it may be that fom@part of the Town may be with- 
in the County,and for that poihbility they would not arreſt the Judge- 
ment. 
Itcland againſt Smith. 


N Action upon the Caſe for theſe words, the Plaintiff counts that 
hc was, ard is Proctor in the Arcyes : and in communication be- 
tween one Morgat and the Defendent of him, the Pefendent ſaid to 
the ſaid Morgar, you take part with Ireland againſt me, who js an * 
arrant Papift, and hath a pardon trom the Pype, and can help you to 
fuch an one it you will: And atter verdif ir was moved by Hauttoz 
Serjcant in arrclt of Judgement, that the Action doth not lic and he 
fairh, that it hath been adjudged in this, Court, 3 Facobi, Ret. 7031, 
between Kixgſtoxe and Hai, that an Action doth not lie for like 
words, he is an arraxt Papiſt : And it were good that he and all ſuch 
as be is were hansed, for he and all ſuch us he s won'!ld have the Crown 
from the Kings head if they durſt:; And it was adjudged thatan Action 
doth not lie.tor theſe words, which are more ſtrong, than the words 
in this Action : Bur of the &ther part it was ſaid by Harghtoz Serjeant 
that he did not- infiſt upon thef2 words, that he is a Papi!t, but that 
he had obtaincd a pardon from the Pope, the which by the Statnute of 
13 Eliz. is made Figh Treaſon, and then notwithſtanding that no 
time was limited when the Pardon ſhould be procured, thar is before 
the Statxte or after, yet it ſhall be intended ſuch a Pardon which is a- 
gainft the Statute; for the preſumption of the Law ſhall be taken in 
the worklt fence, and not liketo the Caſe , where a man ſaith to ano- 
thcr, that he hath the Pox: And alfo it is alledged by the Count,that 
the P/aintiff is not above the age of 40 ycars, {o that he caftnot ob- 
tain a Pardon bcforc the Statute of 13 Flisz, And for that he ſup- 
poſed that the Action is very well maintainable. Coke. chief Juſtice ſaid, 
that it was adjudgcd in the Kings Bench in the time of Catlyn chict 
Jaltice there 3 that an Action upon the Caſe doth not lie for calling, a 
ian Papift, And 1/7zch Juſtice ſaid, that if a man cal] a Biſhop or ano- 
ther man which is truſted with government of the Church, ard Fc- 
cletiaſtical Cauſes, that he thought the Action lies, otherwiſe not. Al- 
{ he {uppolſcd that the Pardon might be tor Pwrgatory,” or other 
matters which are not within the Statute of 13 Eliz, Ard alſo the 
Pardon 
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Pardon may be procurcd by another , and come to his hands by 
dclivery over aftcrwards that it had paſſed two or three, and the aver- 
ment 15 not ſufficient, for it is only Implication and Intererice 3 Coke 
and I arbarton Jalſticcs ſaid , that a Papiſt is one that crrs in his 0- 
piaton 3 and though that the Papilts are Authors of wany Treafons, 
yct the Law doth not intend ſo, and ſo of Heretick, wiich is always 
in a tuncamental point of Religion, and yet an Action doth not lie 
tor calling a man Herctick, alſo the Pope is a Temporal Prince in 1- 


Marſtone's Caſe: 


taly, and tor this cauſe allo may pardon, and this is out of the Sta- 
ute of 13 Eliz, and fo they all agrecd that the Action doth not lie. 


tor theſe words, 


Paſch 1612. 10. Jacobi, in the Common Bench; 


* Marſtone's Cafe. 


N a Common Recovery the Tenant appears by Attorncy , ard 
vouches one which is preſent in Court, which appcars,and vouches 
the common Vouchee, and the Attorney hath a Warrant of the party 
acknowledgcd bctore a Judge, but this Was not cntrcd of Record.ard 
this wasin Hillary Term 16 Eliz, And it was moved by Poaridge the 
Rings Serjcant,that the Warrant of Attorney might be now amended 
and cntred upon the Record : And Coke ſuppoſed clearly that it (hall 
not be entred, infomuch that it is a want of a Warrant of Attorney, 
But if there had bcen a miſ conliruing of the Warrant of Attorney, 0» 
therwile it is, for this ſeems to be within the Statute of 27 Eliz, Chap- 
ie7 5, Concerning amendments, 


In Debt upon an Obligation with Condition to per 


torm Covenants 


in an Indenture of Leaſc the Defendent plcads, that after and bctore 
the original purchaſed, the Indenture was by the aflent of the 
Plaintiff, and the Defendent cancelled and avoided, and ſo demands 
Judgement it Action 3 and feems by Crke clearly, that the Plea 15 
not gocd without averment that no Covenant was broken betore 
tne caxcclling of the Indenture, 


Paſch 1612. 10 Jacobi, in the Common Bench. 


Barde againſt Stubbing. - 


T was moved in arrcſt of Judgement, that the Vexre Facras wants 

theſe words, Et vabeas ibidem nomina Furatoram, but the words, I'c= 
mire facias duodecim, &c, were inſerted , and it feems by all the Ju- 
{tices that it was good, and that the firſt words are ſppplicd in the 


lat, 
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to perform 
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163 Fetherſtone»s Cafe. PartIT. 
laſt, and they are aided by the Statute of Feofailes, after verdict, and 
ſo it was adjourned. 

Audita que- In Audite querela ſucd by the Sureties upon an eſcape made by the 

rela. SS Ts . . : 
principal, they being in execution offered to bring the Money into 
the Court, or to put in ſufficient Sureties to the Court, and fo pray- 
ed that they might be bailed, and it was agreed , that if Audita 
querela be grounded by (ſpecialty or other matter in writing, or up- 
on matter of Record, Srperſedeas ſhall be granted before that the 
party be in Execution, and if he be in Execution, he ſhall be bailed , 
but if it be founded upon a matter in Deed , which is only ſurmiſe, 
he ſhall not have Srperſedeas in one Caſe, nor (hall be bailed in the 0- 
ther Caſe, and fo was the Opinion of all the Juſtices. 

Wakt. In an Action of Waſte for digging of Earth to make Brick, Eſtrepe- 

n ment was awarded, and upon Afdavit ; that the Writ of Eftrepe- 

Efrepement MEnt was delivered to the Sheriff, and that he gave notice of that 

awarced: to the party, and he notwithſtanding that continues to make Waſte , 
attachment was awardcd. 


Palch 1612. Io Jacobi in the Common Bench. 
Fetherſtone*'s Caſe, Trinity 161 2. 


BjeRione Þ* Ejeciione Firme, the Plaintiff had Judgement, and an Habere F a- 
Firme. cias poſſeſionem to the Sheriff of Coventry, which returns that he 
Refuſel. had offcred poſliciſion to the Plaintiff, and he refuſed to accept it, 
and it ſcems that the Plaintiff cannot have Habere Faczas puſſeſſionem, 
inſomuch that it appears by the Record, that he hath refuſed to have 
the poſſeſhon, 
Lordot 2  TheCaſe was: A Dcan and Chapter being Lord of a Mannor, par- 
cloſe the Cel of the Demeſns of the Mannor being ſeveral, adjoyned to the 
DoF ., Common, which was parcel of the Waſte of the Mannor,, and one 
thi olmen Copy-holder which had Common in the ſaid Waſte, puts his Beaſts 
into the ſajd Waſte to take his Common, and they for default of 
incloſure eſcape into the ſaid Demeſns, by which the Lord brings 
his Action of Treſpaſs , and upon this the Defendent pleads the ſpe- 
cial matter, and that the Lord, and all thoſe whoſe Eſtate he had, 
in the ſaid place where the Treſpaſs is ſuppoſed to be made, have 
uſeg to fence the ſaid place which is parcel of the Demeſns of the 
faid Marmor, againſt the Commoners which have Common in the 
ſaid Common, being parcel of the Waſte, and alſo of the Demeſns 
ot the (aid Mannor, and that the Beaſts of the ſaid Defendent , 
c{capcd int the faid place, in which, ec. for default of incloſure , 
and ſo demands Judgement, upon which the Plaintiff demurrs in 
Law : In the agreement of which, it was agreed by Hutton and 


Hawghton 


Part IT. Rowles 294357 Oſborne. 169 
Haughton the Serjeants which argued it, whether a man by Pre- 
ſcription, is bound to make fence Hgainſt Commoners, as it is agreed 
in the 22 H.6.7,8. 21 H.6. 33. But the doubt which was made in 
this Caſe by Haughton which demurged was, for that, that the Lord 
which by the Preſcription ought to incloſe is owner of the ſoil alſo, 
againft which he ought to incloſe , and ſo he ought to incloſe 
againſt himſelf, and for that he ſuppoſed that the pleading ſhould 
have been, that there is ſuch a cuſtom there, and of time out of 
mind that the Lord ſhall incloſe egainſt the Common, inſomuch 
that by that the Copy-holder would bind the Lord, and upon that it 
was adjourned, &c, 


Paſch 1612. 12 Jacobi, in the Common Bench, 


Sir Henry Rowles ag4i»ſt Sir Robert Oſborne, and Mar- 
geret his iVife. 1 Hoh. 20- itn. PSY: 4: Leorr: 2-5. 


IN Warrantia Charte:; this Caſe was, Sir Robert Osborne and his Warrants 
Wife levycd a Fine of the Mannor of Kelmerſs, with other Lands te: 
in Kelmerſh, to Sir Heary Rowles , againſt all perſons, and this is 
declared for the Lands in Kelmerſp to be to the uſe of Sir Herry . 
Rowles for lite, with diverſe Remainders over, and for the Mannor 
no uſe was pleaded to be declared at all, and then a Writ of Entry 
in the Poſt was ſued 2gainki the faid Sir Hewry Rowles, which vouch- 
ed Sir Robert Osborxe , and his Wife 3 and this was declared 
for theſaid Lands tobe to the uſe of the ſaid Sir Hexzry Rowles for 
his life with other Remainders over, which were declared upon the 
Fine of the Lands in Kelmerfh only, and of the Mannor of Kelmerſh 
ro uſes were declared, upon the Recovery alſo, and upon this Re- 
covery pleaded in barr the Plaintiff demurred, and it was argued | 
by Dodridge Serjeant of the King for the Plaintiff, that the Plea in Podridge- 
Barr was not good , inſomuch that. it doth not appear that the 
warranty which was exccuted by the Recovery was the ſame war- 
ranty which was created by the Fine, and alſo the Fine was taken 
tor afſurance againſt the Iſſue in Tail, and the Recovery to Barr 
the Remaindcrs, and fo one ſhall not deſtroy the other, and for the 
firſt he ſaid, that a man may have of another ſeveral warranties, and . 
ſeveral cauſes of Voucher, and all ſhall be together, for warranty is 
but Covenant real, and as well as a man may have ſeveral Cove- 
nants for perſonal things, as well h@ may have ſeveral real Cove» 
rants for one felt ſame Land, as it the Father enfeoff one with warran- 
ty, and the Son alſo relcaſcs to the ſame Feoffee with warranty , 
or if the Father enfeoff one with warranty againſt him and his Heirs 
and the Son Releaſe with warranty againſt all men, the Feoffee _ 
VOuc 


Ni. 2013. 


Rowles 4gainfl Osborne. 
vouch one, and- Rebw# againſt the other , ſo of Warranty of Te- 
rant in Tail and Releaſe of an Anceſtor collateral with warranty 
in Law, and expreſs warranty , as is agreed in 31 Fd. r, Fitzh. 
Voucher 289. And upon that hegoncluded that a man may have ſe- 
veral warrantics of one {elf ſame man, and the one may be excecu- 
tcd, and the other remain, notwithitanding that it be for one (elf 
ſame Land , and he ſuppoſed the effect of the warrantics are as 
thcy are uſed, for if that may vouch gencrally , and bind himſelf 
upon the Fine, or upon his own warranty, or. upon the warranty 
of his Anceſtor, notwithſtanding that the Voucher be generally, as 
itis 31 Ed. 3. Warranty of Charters 22, So if he be vouched, as 
Heir, though that it were (ſpecial; but if he be Heir within agc 
otherwiſe it is, for that is a good Counter-Plea that he was within 
age, and ſo prayed (that the word might demurr) during his non - 
age, 17 Ed. 2, Counter-plea of Voucher 111. 21 Ed. 4.71. Then 
he ſuppoſed here was general warranty which is executed, and alſo 
another warranty which remains, notwithſtanding any thing which 
appears to the Court, for-he hath not demanded any binding, 10 Ed, 
3.15.4. b, Alſo the warranty in the Fine is the warranty of all the 
Cognifors, and the warranty upon which the Voucher is, is only 
the warranty of Sir Robert Osborne, which cannot be intended the 
{ame warranty which is contained in the Fine which is by two, as it 
is reſolved in 10 Ed, 3.52, But admitting that it agrees in all, that 
is the Voucher and the warranty in the Fine , that is, in number of 
perſons and quantity of Land, and all other circumliances, yet it ſhall 
be no Barr, tor the Common Recovery is only as further aſſurance , 


- for itis for forfeiture, if it be ſuffered by Tenant for life, as it is re- 


ſolved in Pelbam's Caſe, 1 Coke: Alſo he ſuppoſed that notwith- 
Randing that the Fine was levied hanging the Writ of Entry and 
ſo Sir Henry Rowles made Tenant , yet this good being by pur- 
chaſe, but not if it be by diſcent, or by Recovery upon elder Title ; 
And he ſuppoſed that if the Recovery, and the warranty might be to» 
gether by. any pollible means, they ſha!l not be deſtroyed, inſo- 
mvch that this is the Common Caſe of aſfurance, and for that ſhall 
he taken, as in Patteuham's Cafe, 4 and 5 Phil, and Mary Dyer 157. 
and 2 Coke, CromwePs Caſe 77, b. where a man makes a Feoffment 
upon condition rendering Rent , and after ſuffers common Reco- 
very, and yet this notwithſtanding the'Condition and Rent remains: 
And ſo it ſeems that in this Caſe the warranty. xemains notwithſfiand= 
ing the Recovery 3 and ſo he cancluded, and prayed Judgement for. 
the Plaintiff, 

Nichols Serjeant for the Defendent, and he ſeemed that the 
warranty is deſtroyed, fir infomuch that the Recovery was to 


othcr uſes, and the. Fine was when proved that there was no fur» 
| | ; ther; 
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ther aſſurance, alſo he ſuppoſed, that infomuch that it doth not 
appear to what uſe the Recovery was for the Mannor of Kelmerſh, 
that for that it ſhall be intended to the uſe of Sir Robert Osborxe 
himfclf, and then for that alſo the warranty is deftroyed , info» 
much chat part of the Land is re-afſured to Sir Robert Osborne , as 
in 40 Ed. 3, 13. theFather enfeoffs the Son wit!: warranty, which 
re-enteoffts the Father, this deltroys the warranty : So if they 
make partition by their own A, as it is agreed in the 34 E4. 3. 
Alſo he ſuppoſed that the Tenancy in Sir Henry Rowles is deltroyzd 
bctore that the Fine was levicd, inſomuch that this was executed 
by Voucher, and ſo he did not purchaſe hanging the Writ, for this 
is ao conveyed trom him by the Recovery in the value before that 
the Fine is levied, and it is all one with the Caſe, where a man re- 


covers upon good Title hanging a Writ, and he agreed,tiat if the re» _ 


covery had been for further aſſurance, ghat then it ſhall be as it hath 
been objected by the other party, and the warranty had remained , 
but this he ſuppoſeth, it was not, inſomuch it was to other uſes than 
the Fine was, and he intended, that if the Eftate to which the war= 
ranty is annexed be deſtroyed, the warranty alſo ſhall be deſtroyed, 
19 H. 6.59. 21 H.6. 45. 22 H.6, 22 and 27. So if the Eftate be 
avoided the warranty is deſtroyed, if it be by the Ad of the pars 
tics named, alſo he ſuppoſed that the warranty is executed , and 
that it ſhall be intended the {ame tye upon which the warranty is 
created, as it is 10 E4. 3.51. Mauxels Caſe Com. if he demand no 
tye, but enters generally into the warranty, there ſhall be Execation 
of all warranties, and (hall bind all his Rights, for otherwiſe all the 
Eſtates Tail cannot be bound by that : But where the-( Lziez ) is 
demandcd as where there are three ſeveral Eftates-tail limited to 
one man, and upon voucher he enters generally into the warranty,all 
the Tails ſhall be bound, but if he demand the Lzex's which he 
hath to bind him to warranty, there ſhall be a Barr of that only, 
upon which the Voucher is, and the remedy is, that if he be im+ 
pleaded by the party , that hath made the warranty, he ſhall be 
rebutted by his own warranty ; But it he be impleaded by a ſiran> 
ger he ſhall vouch him that warranted that , and if warranty be 
once executed by Voucher and Recovery in value, though that the 
Land recovered in value be a dcteafible Title, yet the party ſhall 


not vouch at another time by the ſame. warranty, as It is*5 Ed.3. 
Fitz, Voueher 249. and 4 Ed. 3. 36, And for that in this Caſe, 


infornuch that the warranty was once executed, he ſhall nut vouch 
again upon the ſame. warranty : Alſo it is not alledged in the Count 
that the Plaintiff was Impleaded by Writ of Entry in the Poſt, but 
in the Per , in which he might have vouched, and ſo ſhall not 
have this Action, where he might have vouched : And alfo he 

"MM E 2 {uppoſed 
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ſuppoſed that Sir Hexry Rowles ſhall not. have benefit by this war- 
ranty without praying aid of thoſe in Remainder, inſomuch that he 
is. but Tenant for life, but he ſuppoſed that it was no Remainder but 
Revecrſion, for otherwiſe they are but as an Eſtate, and he may have 
advantage of the warranty , as it ſcems without aid praying: 
But not where there is Tenant for life with the Reverſion expectant. 
And ſo he concluded, and prayed Judgement for the Detendent ; 
And hc cited one Baron's Caſe, where Tenant in Tail levics a Fine: 
with warranty, and after ſuffers Recovery: And it was agreed by: 
all the Juſtices, that yet the Recovery ſhall be a Barr to the Remain- 
der, notwithlianding that the Eftate-tail be altogether barred and: 
extin& by the Finez but Coke chict Juſtice ſaid , that IYraye obict 
Juſtice would not ſuffer that to be argued, infomuch that it was of 
{o great: conſcquence being the common courſe of aſſurance : But 
it ſeems that the Recovery- ſhall not be a Barr for the Remainders 
tor the cauſcs aforcſaid, and he faid that he was of counſel jn Bar-. 
tor's Caſe, and thought this Objection to be unanſwerable, and of this. 
Opinion continued, 


Paſch 1612. 10 Jacobi; in the Common Bench. 


8. = | ; ; 
4. 4,4 {i Z, , Fichard Lampit againſt Margeret Starkey. 


Deviſe of 2 Loa Firme upon ſpecial Verdi; the Caſe was this : Lef- 
Leaſe ſce for five hundred years, deviſed that to his Father for lite, 
the ramainder and :refidue of that after the death of his Father to 

his Siſter , the Deviſor dics, the Siſter which hath a Remainder 

takes a Husband, the Husband at the requett of the Father grants 

Releaſe, and Surrenders all his Right, Term and Intereſt, to- 

the Father which had the Poſfetſhon: And the queſtion was3 it by. 

that the Remainder, of the Term ſhould be cxtin& or not: And it 

1 was argued by. Podridge for the Plaintiff, that the Remainder rc- 
4 - * Dodridge, mains that notwithſianding, infomuch that this is a poſhbility. 
only, which cannnot be granted, ſurrendred or releaſed, and yet 
he agreed, that if the Leſſee for life Grant or Demile the Land, all his: 
Eſtate pafſcth without making, of- any. particular mention of it, as- 
it 1s agreed in 10, Elis, Dyer, And for that when the Leffee hath 
deviſcd the Lands to his Father for his lite : that which remains is: 
only a pollibility, for it doth not appcar for what years the. Si-. 
ficr ſhall have it, and for that meerly, uncertain, 7 Eliz. Dyer 244. 
The King Ed.6, appropriated a Church to the Biſhop to take cect 
after the Death of the preſent Incumbent, the Biſhop after that 
makcs a leaſe for years to begin after the Death of the Incumbent: 
ang void for the uncertainty, for. the Biſhop hath no pcxte& ERate, 
- but. 
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but future Tntereft , which is mcerly a poſhbiltty , and with that 


agreed Locroft's Caſe, in the Rector of Cheddington's Cale , 1 Coke 


where Leſſee for years makes afhignment of ſo many of the years 
as (hall be to come at the time of his death, and void for the uncer- 
tainty, inſfomuch that it is meerly pothbility , for that wich may 


be grantcd or furrendicd ,, ought to be Titerefſe Terminz at lealt 7 


And he ſuppoſed it could not be relcafed , irformuch that he to 


whom the Releaſe is -made, hath all the Term it he livsd fo 


long 3 and fo he concluded, and praycd Judgement for the Plain- 
tiff, 

Harris Serjeant for the Defendent 3 argued' that the firſt Deviſee 
had. two Titles, one as Exccutor, and anotheras a [.cyate?, and dc- 


Harris, 


fore Entry, and aftcr tiat he had entred alſo the Law doth adjudge . 


him in as a Legatee, and before that heenter, he may that grant o- 
ver, notwithſtanding that he hath not determined his El:&ion , 
for the Law veſts the property and poſſethon of that in him, betore 


Alent to 2 
Leg2lecs 


any entry 3 but to make an election there ought to be fome open 


Act done, as. it is agreed in JYelden and Eltington's' Caſe, where chat 
the firſt Deviſee whici was Executor, alſo made exprets claim to 
have the Term as Legatce, and not as Executor, and fo veſicd the 


Remainder alſo, ſee Com. 519. b. And fo in Paramore and T zrdles 


Caſe, Leſſee tor years Deviſcs his Term to his Exccutor during his 
lite to educate his: Iſſues, the which the Executor doth accordingly, 
and this open Act was reſolved to be a good ele&ion} and in Man- 
zing's Caſe, $ Coke g94.b, The Executor which hath the 1. Eſtate de- 


viſed to him, ſaith, that he to whom the Remainder was limited ſhall 


have it after his Death, and this relolved to be a good Exccution 
and Election 5 and it: is there reſolved. that fach Ele&tion made 


-Remainder 
or 4 Chat | 
tel, 


the particular Deviſeec is a good Execution for him in Remainder, but 


hereis not this Ele&ion to have this as Legatee nor Execztor, for there 
15 not any overt AG made by which this may be done. 


Secondly he conceived that this is no Remainder, but Executory 


deviſe, asit is agreed in Manxing's Cafe , and that this may be done 


by Deviſe which cannot be done by the party by Ak executed , and' 


for that he conceived that there is no polliblility, but an Eſtate Exc- 
cated and velted in him which is Execntor, though there be no Electi- 


on made nor Execution of the Legacy, and admitting that it is but: 


a pollibility, yet he conceived that it- is Propingsez prſſtbilitas, info- 
much that the Term is longer, than it maybe intended, that any'man 
might live, inſomuch that Adam livea but 950 years, and this is tive 


thouſand years,which is longer than any man in the world ever lived; 
and he ſaid that it is agreed in Fal/wood*s Caſe, that poltltbility may be 


re|cafcd to a poſſetiron 3 and with this agreed the opinion of Straxye, 


io the g , 6.64. And ſo warranty may bereleaſcd which is meerly 
Rs I7Þ ; 


Stirley, ” 
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in contingency, as it is agreed in Littleton, and power of Revoca- 
tion may be extin& by Releaſe of him that. hath the poſſeſſion of 
the Land, and ſo he concluded and prayed Judgement for the De» 
fendent, 

Nichols Sexjeant for the Plaintiff, conceived that the Remainder is 
in Eſſe, and not determined by the Releaſe. 

And firlt he conccived that the Remainder was executed, inſomuch 
that the Releaſe was made at the Requeſt of the Father, which was 
the firli Devilee, tor this ſhews his aſſent, and implies that he took 
notice of his Remainder, and aſfſentcd to it 3 and he ſaid, it was ad- 
judged in DoQor Larrence*s Caſe, that the ſpeaking of theſe words 
by the Executors, that is, (that they were glad of the Deviſe) Wig a 
pood Execution and aſſent of the Legacy. 

Secondly, he conceived that it is only pollibility, and for that cans 
not be releaſed or granted 3 and he ſaith that the Law hath great re- 
ſpe of pollibilitics that Eſtates may revert 3 and for that it is ade 
judged in the 13 of Richard 2, Dower 55, 

It Tcnant tor lite grants his Eſtate to him in Remainder in Tail for 
his own life, the Tenant enters, takes a Wife and dies, ſhe (hall 
not be Endowcd, but the Tenant for lite ſhall have it again , and 
it (hall be as it had been let to a ſtranger and to this purpoſe 
alſo he cited, 18 E4,3.8, Counter Plea of Voucher 8. And it was 
adjudged in Middleton's Caſe, 5 Coke 28. a. that an Exccutor be- 
fore probate of the Will may releaſe a Debt , but not an Admini- 
firator before Adminiſtration granted 3 Sce Com. 277, 278, Fox 
and Greishrookg's Caſe: And in 6 Ed, 3. Leſſee for another's life, 
rendering Rent 3 the Rent was behind, and the Leffor releaſes to the 
Leſſce all Debts, he tor whoſe lite dies, and there the Releaſe de- 
teffnincs and diſcharges the arrerages, for it is a duty, and Debitum 
is Latinzas well tor Dcbt as for Duty, alſo Relcaſe barrs the Lord and 
Writ of deccit for Reverſer ofa Fine levicd of Land in ancient De- 
meln, as itis 7 H, 4. and yet Litleton faith, that relcaſe of a future 
thing ſhall not bea barr 3 and for that it Connyſee of Statute-Mer- 
chant, Releaſc all his Right in the Land, yet he may extend the $t2+ 
tute 15. Aſiſ. And ſoita mad man Releaſc,and after come to his Wits 


' and dies, ©xere if the Heir may have a Wzit of non compos mentis : 


And he faid that it was adjudged in the 25 of Eliz. It an Infant 
leviea Fine, and atter helevies another Finc; this ſhall be a Bar in.a 
Writ of Errour for the Reverſing of the firſt, otherwiſe of a Releaſe : 
And here to the principal Caſe toa Releaſe made by the Son in the lite 
time of his Father without warranty : And fo uponall theſe Caſes he 
concluded, and praycd Judgement for the Plaintiff, 

Svirley Serjeant for the Defendent argued, that” the acceptance of 
Releaſe by the faſt Deviſce, ſhall not be exccution of the Devile , 
as 
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as it was adjudged in Baramores and Tardley*s Caſe by the Education 
of the Iſſue, or a Deviſe upon Condition to pay money, and the 
Executor pays it, this is a good Execution : But here the thing 
which makes the Exccution is only Releaſe, which enures as Releaſe. 
And for that the accepting of the Releaſe, it cannot be Execution of 
a Legacy. But if the Executor,to whom the tuſt Deviſe was made,had 
had any Co-executor, and he would not have ſuffered him to joyn in 


occupation with him, that had bcen full Declaration of his Intent, 


that he took it as a Deviſe, and not as an Executor, as it is agreed in 
the 1o El, 277. Dyer 59. And he faid alſo, that it hath been agreed to 
him, that it is ſuch a pothbility that cannot be granted, as it is agreed 
in Fzlwood's Caſe, 4 Coke 66.b. And he aid it is not like to Harvey's 
and Bartox*s Caſe, where two Joynt-tenants for life were,and one made 
a Leafe for years to begin after his death, and died, and his compani- 
on ſurvived him, and agreed to be a good Leaſe againſt the Survivor, 
notwithſtanding the Contingency. And he conceived that this might 
be releaſed, and that it is not like to contingent ations, infomuch 
that it is a Releaſe of right in Land : Sec 5 H. 7. 31.b. Colt*s Afiſe, 


where it is ſaid, if Lord, Mefn and Tenant are, and the Mefn is- 


forcjudged by the Tenant, and after the Lotd Releafes to the Te- 
nant, and after by Parliament it is enacted that the fore-judger ſhall 
be void, yet the Releaſe ſhall be good againſt the Lord, and fo of A+ 
ctions by Executor before Probate : And 14 E4. 3. Barr, Releaſe of 
Dower by Fine doth extinguiſh it : And Altham's Caſe, 8 Coke, it it be 
made to the Tenant of the Land, that ſhall be a Barr. And 21 H.7. 
Fol. the laſt, Releaſe to a Patron in time of Vacation ſhall be a Birr in 
Annuity brought againſt the Incumbent : And if the Lefee tor years 
be outed, and the Diſſeifor makes a Leaſe for years to a ſtranger, and 
the fiſt Leſſee Releaſe to them both, that is good, as it is 9 H. 6. and 
yet regularly ſuch Releaſe is not good without privity : But infomuch 


that it is of right to the Land, and to one which hath poſſelſion, it is - 
very good. So Releaſe by Copy-holder, extin& his Copy-hold rights, 


as it is reſolved, 4 Coke, amonglt the Copy-hold Cafes, and he a- 
gcced that ſome poſſibilities cannot be relegfed, as in A!bayn's Calc, 
power of Revocation, if it be not to the Tenant of the Land, info- 
much that this is a meer poſhbility, So ifan Annuity depend upon 
a Condition precedent ; but where the returning of the Eſtate is to the 
party himſelf, as.in Digg's Caſe, 1 Coke 174. 4. And alſo the Releaſe 
in this Caſe is the more ſtrong ,infomuch that the Eftate'in this is rect- 
ted, as in the Caſe of 44 E4. 3. in Releaſe of Aid. And ſo heconclud- 


ed, that admitting there be no Election and'Execution of the Legacy 


by the acceptance of the Releaſe, then the Title of the Defendent is 
good'; and if it be a good Election and Execution, yet he concgived 
that alt the Texm'remains in'the' firſt Deviſce, and that the Remainder 


15 
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is deſtroyed by the Releaſe,and ſo prayed Judgement for the Defendent, 
and ſo it was adjourned, : | 


Paſch 1612, 1o Jacobi, i the Common Bench. 
Manley againſt Jennings. 


Debrbyov- FN Debt upon an Obligation, with Condition to perform, obſerve, ful- 
—_—_ " fil and keep, all Covenants, Grants, Articles, Payments, contained 
in a Leaſe, &c, The Leſſee doth not pay the Rent atthe day, and the 
Plaintiff without making of any Requeit, begins a Suit upon the Ob- 
| 12. ey ligation 3 and upon this matter pleaded in Barr, the Plaintiff reply- 
his Rent , ed that he was not demandcd, and upon this the Defendent demurr'd : 
oqy gy And Harris Sexjeant for the Detendent argued, that when any pe- 
bondior vere nalty is annexed to a payment of the Rent, be that annexed to the 
nan Eſtate, -or otherwile, yet it ought to be requeſted, and without re- 
queſt to pay it, no penalty (hall be incurred, as in 22 H. 8.57. a. 
b, by Newton, Aſhton and Port, where a difference 1s taken bctween 
an Obligation tor payment of Rent generally, without any re» 
lation to a Leaſe, aud where it is only for pertormance of Covenants, 
and Iſſue taken upon the Requeſt, and after demurrer joyned, ard the 
queſtion if the Leſſee ought to tender it, 14 E. 4. 4. accordingly : 
And in 21 Ed. 4. 6. a, b, Pigott and Bryan agreed that there (hall 
be no penalty nor Obligation forfeited, without Requeſt, where the 
Obligation is for performance of Covenants, and not preciſely for the 
payment of Rent and fo he concluded, and praycd Judgement fer 

the Defendent. 

Kichols. Nichols Serjeant for the Plaintiff, congeived that the Leſſee ought 
to make tender upon the Land to fave the penalty, and this (hgll be 
ſufficient : and the Leſſor need not to make Requeſt, and this is the 
Obligation for performance of Covenants, for this doth not alter the 
nature of the Rent 3 but if it be for payment of Rent preciſely, there 
the Leflce ought to ſeek the Leſſor, or otherwiſe for not payment, he 
ſhall forfcit his Obligation, for there tender upon the Land ſhall not 
excuſe him. And for thfat'if a man makes a Leaſe for years, rendering 
Rent at Michaelmas, with #omine pene , if it be not paid within ten 
days after Michaelmas , and within the ten days, and theſe diffe- 
renccs appear, and are agreed in 22 H.6.57. and 6 Edw. 6. Brooke 
tender 20. And he conceived that the Books of 14 Ed.4. 4. 20 Ed. 4. 
6.and 11 Ed. 4. 10. depends upon the differences, that is, that a man 
ſhall not diſtrain for Rent charge without Requeſt, infomuch that it 
is as a Debt which is due upon Requeſt, and admit that the Caſe were 
that a man made a Leaſe tor years, the Leſſee Covenants to pay the 
Ren® at the day with a zomine pang in default of payment of that, 

| | and 
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and after the Leſſce aſligns his Intereft to ove which Covenants to pay 
the Rent, and perform all the Covenants in the Leaſe, he demanded oe 
this Caſe who ſhall make the Requeſt , that #s, the firſt Leſſor or the 
Leſſee, inſomnch that it is penal to the Aſſignee of them hoth, and ſo 


77 


many Suits may ariſe upon that , and alſo be ſaid, that it. was ruled 


here upon a motion in arreſt of fudgement, that in Debt wpon an Ob- 
ligation to perform Covenants, there need not to be alledged demand, 
pox Solvit or non Solvit put in Ie , for it may be pleaded that it 
was tendered or paid, and ſo be ſaid it is cogfgſſed by the Demurrer, that 
the Obligation is forfeited, and for that be prayed Fudgement for the 
Plaintif. 

Fe cited Myles and Dragle's Caſe, where a man was bound for 
performance of a Will, he, need net to pay Legacy deviſed by that, for 
which is no day aſigzed, without Requeſt 3 ſo if the Obligation be for 
payment of Legacy expreſly and no day aſſigned, and.ſo it was adjourned. 


Paſch 1613, 10 Jacobi, i the Common Bench. 
Graveſend Caſe. 


| þ Debt, the Caſe was thisz that is, the Port-reeve , Jurates 
and Inhabitants of Graveſend , brought Debt againſt one Ed- 
munrds a Watcr-man , which plyed the Ferry betwixt Graveſ= 
. end and London, and counts that Graveſend and Milton are angient 
Towns, and next adjoyning to the River of Thames, and that the In- 
habitants of theſe Towns have had time out of mind, &c. ancient 
*paſſage from thence to Loxdon, and have uſed to make By-Laws , 
and conſtitutions for the Government of that paſſage , and have 
provided Water-men, Stcer-men, and Rowers for the ſaid Paſſage, 
the which uſed time out of mind, to take of every Paſſenger and 
his Fardel two pence, and that for thcir mairſtcenance, and ought 
to hold the Paſſage, if their benefit at this rate amounted to four 
ſhillings or more, and then the Queen Elizabeth by her Letters 
Patents, under the great Seal of England, incorporated the ſaid In- 
habitants by the name of Port-reeve, Jurates, and Inhabitants of Mil- 
toa and Graveſend, agd this was' in the tenth year of her Reign, 
and alſo that they enjoyed the ſaid Ferry without any Interruption, 
and that they held the Tide and Ferry, and that the Port-Keeve , 
Jurate,and twelve of the Inhabitants had power to make By-Laws and 
Conſiitutions for the Government of the faid Ferry, and that eve- 
ry Water: man ſhould obſerve his turn, and alſo to impoſe Fines 
for the not obſerving of them , and. that in the thirty ſeventh year 
of the ſaid Dueen Elizabeth, a Conſtitution was made by the then 
| Aa | ; Port- 
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Port-yeeve, Jurates, and twelve of the Inhabitants of the ſaid Towns» 
inſfomuch that many Watex-men ply poor Paſſengers, before that 
the Barge 'was furniſhed , and ſo that ittany other Paſſengers were 
enforced to loſe their paſſage by the Barge, inſomach' that the paſ- 
ſage did not amount to four ſhillings, ſo that they did not hold their 
Tide, ſo that the Barge which had ſuch preheminence that is, that 
no Water-men ſhall ply any Fare or Paſſenger till the Barge had rc- 
ecived ſo many of their paſſengers, by which they might receive four 
ſhillings at the Rate aforeſaid, and be removed from the Bridge at 
Graveſend unto the Land Mark; and that if the Tilt-boat , or any 
other Watcr-man received any paſſenger before that the Barge be ſo 
furniſhed, that he fhould pay the faid Port-reeve , Jurates and In- 
habitants for the maintenance of the ſaid Barge, for every paſſenger 
fo reccived two pence, and fo aſſigned breach of the By-Law inthe 
Defendent , and that he had received ſs many of the paſſengers be- 
fore the Barge was furniſhed, which amounted to as much as is de- 
manded, by which Action accrued to the Plaintiff to demand it, 
to which the Defendent pleads that he oweth nothing to the Plain- 
tiffs in. manner and form, as they have demanded it, and by the Jury 
at the Barr it was founded for the Plaintiffs, and after that upon moti- 
on in the behalf of the Defendent, the Judgement was arreſted, and 
now at this day Judgement was prayed tor the Plaintiffs. 

By Doderidge Serjeant of the King, and he conceived that the Cu- 
ftom was good, notwithſtanding that it was alledged in the Tnhabj- 
tants, and he ſaid it was no- Preſcription but Cuſtom, and it is de- * 
Clared to be a good and Jaudable cuſtom and uſage by the Szatute 
of 6 H. 8. Chapter 7. Raſtal Paſſage $. and he agreed that Inhabitants 
cannot preſcribe to have matter of benefit, but to have matter of eaſe, 
he conceived that they might very well, as it is 15 Ed. 4-29. 22 H.6, 
Preſcription 46. 18 Ed. 4.2. 18 H.8. 1. 

Secondly, as to the Objedion, that the living of the other Water- 
me which are not employed in the Barge, is by that abridged, and 
that when the Water-man is willing to carry, and the Paſſenger 
to be carried by him, it is no reafon that a By-Law ſhould abridge this 
voluntary AQ of a man, upon which his lively-hood depends, he 
faid that ſoitis not, for-nothing is challenged by the By-Law, but 
only preheminence , and that Proviſion b&®made for the Poor . 
which is for the publick good, for every one may go with any that he 
will paying two pence'to the Barge, or after the Barge is furniſhed 
paying nothing , and he conceived that the Liberty of the ſubje& 
ought to be ſo abridged, but not altogether aboliſhed, as it is a- 
greed in the Arch-bilhop of Tork's Caſe in the Regiſter in' the Writ 
of Treſpaſs, fol. 105. b. c. $ Coke 125. a. Wagoner's Caſe, 8 E4.3.37. 
9. 3 E4. 3.3. Where the Biſhop of Tork claims in the Mannor of K3- 
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pon ſuch liberty, that is, that he and all his Predeceſſors time out of 
mind, &c. have had a Cuſtom that none in the {aid Town. oughe 
or had accuſtomed to uſe the Office or Myſtcrie of a Dyer, without Li- 
cenſe of the ſaid Arch-biſhop, or his Bailiffof the (aid TOwn : And al- 
ſo he cited a Caſe in the Regiſter, where the Abbot of Weſtminſter pres 
{cribed to have a Fair in Weſtminfter upon Saint Edward's day, and for 
ten days after: And that no Citizen nor other in Loxdox, during that 
time ſhould (ell any thing in Loxdox; but in this Fair,and after the Ab- 
bot remitted this priviledge,and had of the Citizens of Londoz for that; 
one thouſand five hundred pound : And fo it was adjuaged in Sir 
George Farmer's Caſe, for a Bake-houſe in Toſiter, and that none ſhall 
bake any Bread to {cl], but in his Bake-houſe,and good : And fo he con- 
ceived that Cuſtom may reſtrain all paſſengers till the Barge be fur- 
niſhed, as in 2 Ed. 3.7. Grant that all Ships laded and unladed in 
ſuch a Haven, ſhall be laded and unladed in ſuch a place, and a good 
grant, notwithſtanding that it reſtrains all people to a certain 3 and 
if this be good by Grant, then a Fortzore ſhall be good by Cuſtom z 
and to the other Obje&ion, that this Cuſtom ſhall only bind the Ins» 
habitants and not Strangers, he conceived that Cuſtom might tye 
Strangers that came into the ſaid Town very well, as it is agreed in 22 
H. 7. 40. So the By-Laws ſhall bind Strangers, when it is only for 
Acts to be made within the Town, and for the publick good, as it is 
agreed in the 44 Ed. 3. 13. and 8 E4. 2. Afiſ. 413. Ordinance a- 
gainſt him which eftops paſſage by water and good, and ſo he a- 
greed in the Chamberlain of Loxdox*s Caſe, that By-Law made in 
London ſhall bind all, as well Strangers as Citizens, which fell any 


Drapery in the Hall there, though that they inhabit in any place * 


out of the City: And alſo he ſaid that the Barge-men which have 
the loſs, ſhall have the benefit, for they ſhall have the two pence 
for every one that paſſes otherwiſe, before that they are furniſhed , 
and this is recompence for them which are tyed to perpetual atten- 
dance, and he conceived that the demand is very well made, not- 
wichſtanding that the duty accrues from many times, for he hath car- 
ried ſo many men at one time, and ſo many at another, the which in all 
amounts to the ſum demanded : And ſo he concluded, and prayed 
Judgement for the Plaintiffs. 
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Wynch Juſtice, that the Count is not good, ' for the Plaintiffs have Wynct, 


not alledged that they have uſcd time out of mind, &c. to main- 
tain Ferrey , but only that they have uſed to make Conſtitutions, 
Secondly , it is not alledged that they only have uſed to main- 
tain Ferrey, and if they cannot preſcribe in the fole uſing of that, 
and to exclude others, then others may uſe that as well as they , 
being for the publick good, for how ſhall they be puniſhed, it 


that they do not uſe and maintain 3 at the Common Law the In- 


Aaz23 habitants 
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habitants of a Town ſhall be 'puniſhed for not repairing of a Bridge, 
or high Way, the which may be. maintained by the Inhabitants to- 
gether, and if they do notdo it, then others may do it, as well as. 
others may .repair High Ways or Bridges, as thoſe which have uſed 
to repair them 3 as a-common Hoſt ſhall be puniſhed in Eyre it he 
refuſe to lodge any man, and yet he whom he retuged to lodge , 
may have an Action upon the Caſe tor the retuſal : Alſo the Patent 
gives the fortciture tv the Port-reeve, but the By-Law doth not. 
make any. mention who thall have ir, and he conceives that it (hall 
not bc as upon the Statute of 2 Ed, 6. which gives penalty for not 
ſetting forth of Tithes, but doth not appoint who ſhall have them : 
and this was adjudged to be to him which ought to have the Tithes, 
but this cannor be ſo here, infomuch that-it is againſi the Grant, and. 
agrced that a Stranger ſhall.be bound by By-Law, whexe it is for the 
publick good , but not otherwiſe: and alſo the Cultom that theſe 
Barge-men ſhall have the prehemincnce, may be good, as well as Cu- 
{tom that the poor of ſach a- Pariſh ſhall have Common in ſuch a place. 


 ti}] fuch a day, and then theothers, and ſo in this Caſe. 3 and fo he con» 


Warburtons 


cradecd that Judgement ſhall be arreſted. | 
Warburton Juſtice conceived that the Count is good, and that 
the Inhabitants may preſcribe very well, as 47 Afi/. four 
Towns werc charged for the repair of a High Way, and fo may 
the two Towns for the Ferrey, that he intended to be High Way: 
upon thegWater, and alſo he conceived that this is enquirable in Eyre, 
and alſo by the Jattices of the Kings Bench, and now by Jultices of. 
Ailiſes by Indi&tment,by the name of Inhabitants : The which may be 


- as. good asan Action upon the Statute of Winton agantt the Inhabitants 


* .CWACT..,, » 


of the Hundrcd and (o he conceived,that in this Caſe the Inhabitants 
of Milton and Graveſend may be. puniſhed by Indictment, it they da 
110t repair the Ferrey, and that the King this day. may. erect a Fer- 
ry in place where it is neceſſary 3 for. the King may erect Othce 
which is for the bencfit of: the Common Wealth, but not to charge 
the Common Wealth : And that it any will paſs in lus own Fer» 
ry, without carrying of another, this is no breaking of the By-Law z 
and fo his conciaded, that Judgement ſhould be given tor. the 
Plaintiffs. | 

Coke chick Juſtice ſeemed the contrary, fox he. conceived it 1s 
not {hewcd ia the Count to whom the Ferry belongs,, for the owns 
crs of that arc not mentioned., the which it ought: And. yet he 
agreed that a Ferry may, be without owner, as it is agreed 12 Ed. 
4+: 8. Inſomuch as this is local and need not any Agent, but out of 
Lect and Ferry otherways it is, for their ought to be Agent, or other 
wiſe the Ferry ſhould be of no uſe, and for that there ought to be an 


Secondly, 
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Secondly, It is alledged that Infra Egfterne Towns, there is ſuch a 
Cuſtom that the Inhabitants may make conſitutions, and that the 
Inhabitants (hall maintain a Ferry, but not that there was a Ferry, but 
that he conceived it might be good, infomuch that it is not tra» 
. verlable, 

Thixdly. , what Action the Inhabitants may have, if they be di- 
ſturbed of. it, tor this is no caſement, and they have no Efiate of In- 
heritance; ard for that the Preſcription by the rame of Inhabitants is 
not good, for they cannot have Eitate, and to the Statute of 6 H. 6. 
(chapter 7. which faith, it is a laudable Cuſtofh and Uſage rinat a Barge 
ſhalt be maintained, but not that Inhabicants ſhall maintain chat, 
nor thofe igcorporate, ſo that the Statute doth net make them capa- 
ble of ſuch a thing, for which a Writ of Right, and Alliſe by the Sta- 
tute of Weſtminſter 2, lies. 

Fourthly, that the Cuſtom, and the Patent are repugnant, for by 
the Cuſtom the Barge hath not any preheminence nur precedence , 
but equal liberty was to all Water-men to carry. what paſſengers 
that they could, and with that alſo agreed the Statute of 6 H. 6; 
And then it the Cuſtom were not ſo, this cknnot be made by the 
grant of tne Queen, nor by- the By-Law, for this is the liberty ct 
the Subject, the which cannot: be abridged nor reſirained by them , 
for it the King may grant-ſuch preheminence here, ſo may he do in 
all other Ferrics and places, and allo in the practice of the Law, to 
have pre-audience in this Court, and in alt other Courts of Juſtice : : 
And fo ſhould it be alſo of Butchers and Bakers, and all others 
which uſed buying and ſelling ; And he faid that che King hath pre- 
emtion of time in ſome places , but this is not by his Prerogative, 
but by the Cuſiom of the place: And he agreed that Cuttom for a 


Subject to have pre-emption, but not by the Kings Grant, for the King 


cannot grant that to another, that he himſelt hath not by his Pre- 
rogativez and perchance he which hath ſuch Grant, will not come 
to Market, till all the Market be ended, and he conceived that the 
River of Thames is {o publick , that the King cannot reftrain that 
by his Grant, no more than he can grant- preheminence to a Coach- 
man to carry pcople in the Streets of Loudon ; The which 15 ad- 


judged upon the. "matter in the 5o of Ed. 3. Toli, where the King. 


grants Toll for evcry one which paſſeth by a Common Way : And 
agreed that it was not good if it be in a Common Way, or ina Com- 
mon River, for as it is reſolvcd in the 22 Aﬀiſ. 93. Every common 
River is as a high Street, and Common Ways, and the Paflengers Way 
as the Water increaſes, ard the Thames is a Branch of the Sea, and 
a.common Street, as it appears by Brafon, fol. 8, 5. The Plaintifty 
have brought their Action by the name of Corporation of Port- 
reeve, Jurates. and. Inhabitants of Milton and Cry and thy 
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are incoporate by the name of Port-reeve, Jurates and Inhabitants 
of Graveſend, poſſeſſors of Ships, the which words are left out in 
the name, by which the Action is brought, ſo that the By-Law is 
not made by the ſame name, by which they are incorporate, nor the 
AQon brought by the ſame name : And yet he agreed that they might 
make a By-Law according to the Grant, without calling all the In- 
habitants to it, 

Sixthly, he conceived that the Conſtitution is not purſued, for the 
Conſtitution is,that if any Water-man carries any paſſenger willing to 
20 by the Barge,that ſuckt Water-man ſhall pay for every ſuch paſſen- 
gcr two pence, And it is not averred that the paſſengers which the 
Defendent hath carried, were willing to be carricd by the Barge, and 
{o not purſued, | 

Seventhly, the Conftitution is further that no Wherry-man ſhall 
carry any paſſenger , betore the Barge be fully diſmiſft and tranſ. 
milt 3 and this is not good, for it may be the Barge will not paſs 
to Lendox at all this Tyde, and for that it ought to be averrcd that 
the Barge departs in convenient time after that it is furniſhed , for. 
otherwile Cuſtom thatmone (hall put his Beaſts into ſuch a place, 
till the Lord had put in his Beaſts is not good, for it is reſolved in 
2 H. 4.24. And the reaſon is, infomuch that it may be, that the 
Lord will not put in his Beaſts at all : And to the Objection that the 
By-Law ſhall not bind a firanger, he conceives that if all other cjr- 
cumſtances had been conctirent 3 that had been very well, inſfomuch 
that it was within the place where they had power to make By- 
Laws, and alſo for the publick good, and this as well as the Cuſtom 
of Forreign bought, and Forreign ſold, the which is only for ſtrangers: 
And to the ObjeQion, that they are ſeveral owners of ſeveral Barges, 
and for that ought not to joyn in this Action, he faith that this doth 
not appear by the Count, but it is ſaid that they were pofſeſſed, and 
tor that they ſhall be intended Joynt Owners 3 and fo he concluded, 
that Judgement (hall be arreſted. 


Trinity 10 Jacobi, 1612. i» the Common Bench. 
Downes g4inſt Shrimpſhaw, Trin. g Jacobi, Rot. 334. 


he Action of Treſpaſs for Aſſault and Battery , the Caſe was this : 
The Plaintiff in his Count ſuppoſeth the Treſpaſs to be made the 
firſt day of May, 8 Facobi, at ſuch a place, The Defendent pleads 
that the Plaintiff the ſame day would have aſſaulted and beaten him, 
and that the Defendent laid his hands upon him to defend hingſelf., 
and if any hurt came unto him, it was by his own wrong, the which 
is the ſame Treſpaſs for which the Plaintiff hath complaincd him. 
The 


4 ar 5 4 4 "Az 4 Ks... 
CO TE ou Ws 7: © BROS 2 OM 
p . "7-4 <0 
. S . 4 — 4 
= a» * + 3 
R 
. 


Part IN. - Laury eg4inft Aldred a»d Edmonds. 


x \ 
Ls i 


The Plaintiff replies, of his own wrong without ſuch cauſe, upon 
which Ifſue was joyned; and at the Nifi prixs for Juſtification, the 
Defendent produceth Witneſſes, which proved an affaulc to be made 
by the Plaintiff upon the Defendent long time, that is, by the ſpace of 
a ycar before the day contained in the Count, and that at this tin.c 
the: Detendent to detend himſelf, hath affaulted the Plaintiff ; Ard 
upon this Evidence the Plaintiff demurred, infomuch that this proves 
an aſſault made at another day than is contained in the Count, and 
the Detendent by pleading hath confeſſed .an Aſſault and Battery 
made upon the Plairftiff, the day contained in the Count, and now 
upon Evidence proves his Jultitication at another day: and if the 
Evidence were ſuthcient to prove his Juſtification, 'was the queſtion. 
And if by this pleading the day be made material, in which it was 
agreed by the Court, and Council alſo , That if the Detendent had 
pleaded not guilty , the day had not been material. But the Plain- 
tiff might have given in Evidence any Battery before the day con- 
tained in the Count or after, before the Action brought, and this is 
fufficient toprove his Declaration ; but the parties, that is, the Plain- 
tiff by his Count and Replication, and the Defendent by his Jultitca- 
tion, have agrecd of the day: And for that if they may. now vary 
from it was moved, and fo it was adjourned. 


Frin. ro Jacobi 1612. 7# the Common Bench. 
Eaury againſt Aldred and Edmonds. 


F Debt again the Defendents, as Executors of Fillizm Aldred, nt agaiatt 
dead, upon an Obligation made by him in his life time, of 50 }, Executors, 


TheCaſe was this 3 one of the Defendents confeſſed the Action, the 
Other pleaded that the Teſtator died ſuch a day 3 and that he intend= 
ing to have Letters of Adminiſtration, cauſed the Corps of the Te- 
ſtator to be buried, and his goods ſafely to be prgſerved and kept , 
and that after Adminiſtration was granted to him bſhe Arch: deacon, 
and that after that one Harxego brought Action againti him as Admi- 
niſtratrix by Letters of Adminiſtration committed to her by the Com- 
miſſary of the Biſhop, being Ordinary there, and recovered, and aver - 
red that this was a true Debt, and that he had no goods which were 
the Teſtator's, beſides the | and Chattels which did not amount 
to the faid Debt, and ſo demanded Judgement if Actien, and upon 
this the Plaintiff demurred in Law. 

Davis Serjeant argued for the Plaintiff, that the Defendent ought 


Yo bave confeſſed and avoided, or to traverſe the point of the Action, 
nd not conclude Judgement if Action : See 1 Eliz. Dyer 166. 10.. 


When intermedling made men Executors of their own wrong, that 
| is 


Davis 


184. 
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is, when he meddles without any colour of Title or Authority,in re+ 
cciving Debts, and diſpoting his goods to his own uſe. But if a man 
Adminilter about the Funerals, or be made a Coadjutor, or Overſeer, 
this ſhall not make him Exccutor of his own wrong, or by reaſon of a 
Will which is attcr diſprov'l by probate of one Letter, and in theſe 
Caſes, hc be charged as Executor, he ought to plead ſpecial matter, 
without that, that he adminiftred in other manner: Andin 20 H.7, 
27. a. 28. adjudged in Debt againfi one as Exccutor , which had 
Letters, ad Colligendum bona defundi only, which pleaded the {pecial 
matter without that, that he Adminiltred any@ther way, and other 
rmanncr was out of the pleading : tor he did not Adminiſter in any 
manner with Intermedling by the Letters ad Colligendum : and 9g Ed. 
4. 33. 6, If an Adion be brought againtt an Executor of his own 
wrong, and atter Adminittration is committed to him by the Ordi- 
nary, this ſhall not abate the Action: ypon which Books he inferred, 
that the Defcndent ought to have traverſed , without that, that he 
adminitizxcd as Executor, and infomuch that he hath not ſo plead- 
ed, the Plca was not good 3 and allo infomuch that he hath plead- 
ed, that he hath no goods of the Intcliate, belides goods which do 
not amount, &c. And this is uncertain, and not good, for he ought 
to have ſhewed what goods he hath in certain, and the value of them, 
inſomuch that they remain as Aﬀets in his hands, and ſo he conclud- 
cd, and praygd Judgement for the Plaintitt, 

Barker Scrjeant tor the Defendent argued, that though that the 
Action in which Harnego recovered, was begun after the Action now 
hanging, yet inſomuch that Judgement was hiſt had in that : now that 
{hall be preferred otherwile before Judgement, for till Judgement the 
clder Action ſhall be preferred. And he conceived, that if the Writ 
was abatcable, and the Defendents would not abate it by plea , that 
ſhall not prejudice the Plaintiff which is a ſtanger, and doth not 
know if theſe Defendents are Executors,or Adminitirators, as it is {aid 
by Danby, g Ed.4. 13. And he conceived that the plea is good , 
that the DetcendMMts have not goods, beſides the goods, which do not 
amount, &c. And divers precedents were cited by him to this pur- 
poſe, as Trin. 18 Eliz, Kot, 1405. between Blanekſon and Frye. 
Hilary, 40 Eliz. Rot. goz. Smalpeece's Caſe : and Trin, 44. Eliz.Rot. 
1900. between Goodwin and Scarlet, in all which the pleadings were 
all one with the plea in queſtion, and no exceptions taken to that : 
and infnite other precedents may be ſhewed in the point, for which 
cauſe he demanded Judgement for the Detendents, 

Coke chief Juſtice ſeemed, that in an Aion brought againſt one 
as Executor, he may plead that Adminiſtration was committed to 
him for ſuch intent that the dead died Inteſtate, and demands Judge- 
ment if Action without traverſc, that he was Exccutor, and with this 
agreed 
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agreed, 1 Ed,'4.2,4. 20 H. 6.23. And fo if the Ordinary-be Tharged 
as Executor, he may-plead that he adminiftred as Ordiriary without 
traverſe, that the was Executor, ' but only ſhewed that the party died 
Inteſtate, and the Plaintiff ought to reply, that he made a Will, and 
the Defendent proved that, and traverſe that he died InteTate, and 
with this agreed; 9 Edw. 4.33. and 1 Edw,4. 11. Andif an Action 
be brought againſt Executor of his own wrong ,- he may plead that 
Adminiſtration is granted to 'fuch 'an one,”'and'the party died Inte- 
fate, and demand Judgement if Aion, for he ſhall not be charged for 
more goods than came to his hands : But ifa man Adminiſter of his 
own wrong, and after rightful Adminiſtration is committed to him, 
yet he may be charged as Executor of his own wrong, infomuch' that 
Right of Action is attached in him. But this ſeems for the goods, that 
he hath Adminſtred before rightul Adminiſtration committed unto 
him. And -hecited 14 Eliz. Dyer 305.b. where in Debt brought a- 
eainſt one as Exccutor, - which pleads never Executor, nor ever ad- 
miniſtred as Executor 3 and Plaintiff replics , that he adminiſired 
as Executor of the Will, &c. and ſo to Ifſue. And in Evidence'the 
Detendent ſhews Letter of Adminiſtration to him committed of goods 
of the dead, by which he adminiſtred 'them , and before+that he did 
not adminiſter, and this ſeems there to be good Evidence, but the 
Book was ©zere of that, and for that he would rather plead that in 
abatement of the Writ, and ſo the Book inclined alſo. And hecon- 
ceived here, that the medling with the goods here by the: Defendent, 


as Adminiſtrator, made him Executor of his own wrong, infomuch - 


that it- was for Funerals, and when it is z work of Charity, arid the 0- 
ther is topreſerve then. And the Defendent hath not conveyed him» 
ſelf to be Executor, inſomuch that he ſaid, that Adminiſtration was 
committed to him by an Arch-deacon, and he doth not ſay that 
Adminiſtration of Right belonged to' him to ' commit , infomuch 
that : he: hath but a (ub-ordinate Furiſdiction': And the Common 
Law . doth not take notice, that he, nor- no other but the Ordina» 
ry hath ſuch- power, and. for that the power of all which haveſuch' 
ſubordinate and peculiar Jurifdicion is pleaded , that ought to be 
ſhewed, as it ſeems by 1 Ed. 4. 2. 4.b. 22 H.6.23. And the rather 
when this'is pleaded by the Adminiſtrator himfelf, which ought to 
have notice of that, and make Title to himfelf; and if fo it be, then 
he conceived that the Recovery by Hornego was void, and ſo all the 
goods confeſt remain as Aﬀets. Alfo he conceived, that if the Exe- 
cutor allow a Writ or ſuffer Judgement to be had againſt him, upon a 
Writ which is abateable, ke (hall not have allowance of that, but 
this ſhall- be returned as Devaſtavit, as-in 10 Edw. 3. 503. a. If the 
Tenant vouch when he might have'abated the Writ, he ſhall loſe the 
benefit of his warranty : 'So here -— ah Manwels Cafe, 12. 6. 22 
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H. 6. t2. >. Alſo he conceived, if a.manbe charged as Adminifirator 
where be is no Adminiftrator, he cannot plead that he never admini- 
fired as Adminiſtrator, but he ought to traverſe the Commiſhon of 
Adminiſtration, as it appears by 21 H. 6. 23. And it ſeems alſo to 
him, and. by 9 Edw. 4.33. thatif a man be an Executor of his own 
wrong, and after Adminifiration is committed to him, and he -is char- 
ged as Exccutor, after Adminiſtration committed... that. the writ 
thall abate, otherwiſe if Adminiſtration he committed, hanging, the 
Writ. So if a man be made Executor, and he not knowing of that , 
ſues Letters of Adminiſtration, he ſhall be.named Adminiſirator,; and 
if after when he hath notice of the Will, he proves it, then he (hall be 
impleaded by the name of Executors for in ſuch manner:as:the power 
is given to him by the Biſhop, he ſhall be charged ; and it ſeems 
though that he pleaded where he'is Adminiſtrator, and-is fucd as Ex- 
ecutor, or otherwiſe in ſuch manner, that he might have abated the 
Writ, or ſuffer Judgement, yet the Writ ſhall abate : and he intended 
alſo, that Executor of his own wrong, might pay debts due to ano 
ther, and ſhall be diſcharged*, and: ſhall not be charged with more 
than he hath in his hands. And if two Executors are joyntly ſued, 
and one confels the AGion, this ſhall bind him and his companion al- 
ſo for. ſo much as he hath in his hands. But if an Executor of his own 
wrong confeſs the AQon, this ſhall not prejudice him which is right- 
ful Executor 3 and ſo he concluded that Judgement ought to be given 
for the Plaintiff. 

Warburtos Juſtice conceived” that the Barr is good, notwith- 
ſtanding that he did not ſhew, that the Arch-deacon had power to 
grant Adminiſtration, inſomuch it is no inducement, and the Deften- 
dent doth not relie upon it, as Littleton ſaith, in Treſpaſs where the 
Defendent pleads that it was made by two, and the Plaintiff re- 
leaſes toone 3 and if the Defendent pay due Debts, 1t is not material , 
whether he have Authority or not, though that it be in another re+- 
ſpe: As if a wan be indicted for man-ſlaughterand acquitted, and 
after is indicted of Murder by. the ſame man, he may plead another 
time acquitted, inſomuch that theſe are matters. of ſubſtance : Bur 
here it is but of form,and then if it be not ſhewed, it 15 not matterial : 
But the matter upon which he relied was, inſomuch that the Action 
was brought againft two Execiftors, and one .hath confeſſed the 
Adcion : And he intended without- queſtion , that this ſhall bind. 
his companion, and for that he will not diſpute the other queſtzons, 
but declares his .opinion clearly, that the Plaintiff ought. to. have. 
Judgement. againſt both ' the. Defendents upon the confethon of 
one, and this (hall bind his companion : Wynch Juflice conceived: 
that the Plea is good by Adminiſtrator without Traverſe, inſfomuch 


that it is to the. Writ, as appears by 9: E477. 4. 33+ 37 4.6, 32 ma 
4 No 
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1 E4. 4.2. 5o Edw.z. And he conceived that the burying is not any 
Adminiſtration', nor the taking of the goods into his Cuſtody to 
preſerve them, no more than in Trover and Converſion , when a 
man takes the goods for to preſerve them : And he agreed that 
where a man intltles himſclf to goods by Adminiſtration committed 
by any but by the Biſhop, he ought to plead ſpecially, that he which 
committed it had power todo it : But here it is not fo, but only con- 
veyance , and for that need not here ſuch preciſe pleading of that, 
inſomuch it is only Execution of Adminiſtration 3 and for that it is 
good without intitling the Arch-deacon: And he agreed that an Ex+ 
ecutor of his own wrong may pay Debts due to another, and ſhall be 
diſcharged : And he agrecd alſo that the Confetſion of one Executor 
# ſhall bind his Companion, and that Judgement ſhall be given upon 
that for the Plaintiff: And they all agreed that the pleading, that the 
Defendent hath no goods, beſides the goods which do not amount, 
&c. it was not-good, and for theſe cauſes they all agreed that Judge- 
ment ought to be given to the Plaintiff. 


Trigity 10 Jacobi ze the Common Bench. 


Ty re againſt Littleton 9 Jacobi, Rot. 299. 


JN Treſpats for taking of a Cow, &c, Upon, not guilty plead- Treſpaſs 


ed by the Dcfendent, the Jury gives ſpecial Verdid&, as it fol- 
lows ; that is, that the Husband of the Plaintiff was feiſed of 
cighty Acres of Land, held of the Defendent by Harriot ſervice; ***i*- 
that is, the beſt Beaſt of every Tenant which died fſeiſed, that he 
had at the time of his death , and that the Husband of the ſaid 
Plaintiff, long time before his death , made a Feoffment of that 
Land in contideration of Marriage, and advancement of his Son, to 
the uſe of his Son and his Heirs, with ſuch agreement, that the Son 
ſhould redemiſe to his Father for forty years , it he fo long lived, 
and chat after the Marriage was had, and the Son redemiſcd the 
Land to his Father, and the Father enjoyed that accordingly, and 
paid the Rent to the Lord , and after died, and that the Plaintiff 
had no notice of his Feoffment, and that the Husband at the time 
of his death was poſſefied of the faid Cow, and that the Defendent 
took it as the bet Beaſt in the name of Harriot, and alſo found the 
Statute of 13 El:z, of fraudulent conveyance to deceive Creditors, 
and ſo prayed the direcion of the Court,” and this was agreed by the 
Plaintiff aforeſaid. 

Nichols Serjeant , firſt that all conveyances made upon. good conſi= Nicho!s. 


deration, and Bons Fide arc by ſpecial P 
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Statute 


Harris» 
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Statute of; 13, Eliz, chap.; And he conceived that this is made upon 
good conſideration, and. Boxa: Fide.,, and for that it is within the 
faid Pooviſo ,.and alſo; he ſaid, that as upon - the Statute: of Marle- 
bridge there is fraud apparent , and fraud. averrable, as it appears 
12 H, 4. 16,6, Where in ward the Tenant pleads that. his Father 
levied a. Fine to a ſtranger, the Lord replies that this was: by Col- 
luſion to re-enfeoff the Hcir of the Tenant at his fall age, and fo a- 
verred that to be by Collulian to out. the Loxd of. the Ward, and 
this is a fraud averrable: But if the Tenant had: enfeoffed his Son 
immediately. in Fee-fimple, this is apparent without any averment , 
and the Court may adjudge upon it: And fo upon the Statute of 
27 Eliz, chap. 4. it appears by BwrrelPs Caſe, that the fraud ought 
to be proved in, Evidence, or confeſſed in pleading, or otherwiſe » 
this ſhall not: avoid conveyance, for it ſhall not be intended, 6 Coke 
-8.84.and (ce 33 H.6. 14. b. Andrew: Woodcack's Caſe, upon which 
he. inferred, that this-is but a fraud averrable, if it be a fraudat all, 
and of this the Court could not take notice, if it be not found by, 
the Jury 3 and he ſaid upon the Statute of 32 H. 8. of Deviſees, as 
it appears hy Knight's Caſe, 8 Coke, and 12 Eliz, Dyer 295.8, 9, 10, 
11,12,13,14, 15,16, 17: And fo heconcluded; and prayed Judge-- 
ment for the Plaintiff. 

Harris Serjeant' for the Defendent ,' argued that the- Circum- 
ſtances which are found in the ſpecial Verdi& are ſufficient to fatisfhe 
the Court that it 5 fraud for as well as the Court may give directi» 
on to the Jury upon Evidence, what is. fraud and what not, as well 
may the Court Judge upon the ſpecial matter, being tound by ſpecial 
Verdict at large, as in g EI, Dyer 267. and 268. that is, the ſpecial Mats» 
ter being found by ſpecial.Verdid at large, as in g. El. Dyer 267, 268, 
that is, the ſpecial Matter is. found by Inquitition upon Mandammes , 
and leave to the Court to adjudge if it be fraud or not; and in 12 Et; 
294. and 295.8, the ſpecial Matter was found by Jury upon Eligit 
directed to the Sheriff, and by him returned to the Court : And 
in Trinity 27 Eliz.. between Saper and Fakes .in Trover the-Defen« 
dent.pleads not guilty, and gives in Evidence an Afſlignment of a 
Term to him with power. of Revocation : And the Court directs 
ed the Jury, that.this was fraudulent within the Statute of 27 Elz; 
to defraud a purchafor.: And iu BurrelPs Caſe, 6-Coke 73. 4. betore the 
fraud. to the Court: upon.Exidence to the Jury , and the:Court gave 
direion to the. Jury that.it was franpd, and that upon the: Circum» 
ftances, which appears upon the.ſpecial Evidence : And ſo-in.this Cafe 
he conceived, that. infomuch the Circumſtances appear by. the Ver- 
did, that the Jury may very well adjudge upon it z.and ſo he conclud- 
ed, and-praycd; Judgcment for the Detendent. |, _. | | 

Coke - chicf Juſtice. thatithe ,S5atutc . of 13 Eliz.. doth not _ 
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the Defendent, infomuch that the Feoffment was made for good con- 
fideration,, and for that ſhall be within the ſaid Proviſo , for if 

. that ſhall be avoided at all, that ſhall be avoided by the Stature of 
Marlebridge, which is only afirmance of the Common Law, and 
this is the reaſon, that notwithſtanding the Statute ſpeaks only of 
Fcoffment by the Father to his Son and Heir apparent, yet a Feoft- 
ment to a Conlin which is Heir apparent, is taken to be within the 
Statute; and in the 24 of Eliz. in Sir Hamond Strange's Cale : It 
was adjudged that iffthe Son and Heir apparent in the lifc time of 
his Father, purchaſe a Mannor of his Father tor good contiderati- 
on, this 1s out of the Statute, and fo it was adjudged in Porredge's 
Caſcz alſo he faid that the Law is an Encmie to traud , and will 
not intend 4t, bcing a conveyance made for contrderation of a mar- 
riage, to be truduſtnt, no more than it the Father had made a Feoff- 
ment to the uſe of a ſtranger for life, the Remainder in Fee to 

* his Son and Heir, and which is not within the Statute of Marle- 
bridge, as itis agreed tn Andrew Woodcock's Caſe, 335 H.6. 14. b. Al- 

Yo he conceived, that the Feoffment in contideration of marriage , 
natural love to his Son, and: that the Wife of the Son ſhall be 
Endowed, and that the Son (hould redemife that to his Father 
for torty years, if he (o long lived, and: that the Father ſhould 


pay the Rent to the Lord-, thefe he intended to be good conlideras 


tions, and for that ſhould be within the: ſaid Proviſo of the Sta- 


tute of 13 Eliz. otherwiſe if it had bcen to defraud Credirors : 253 E1iz. 

Dyer 192.4» 
b O Wensford?s ' 
ſhall not be extended to other intent, that is to defraud the Lord of Ca/e accerd- 


his Harriot : And in the 28 of Ez. it was adjudged in the King's Inge 


But if- it had been to fach intent}, that is to defraud ' Creditors, this 


Bench, if a man make a Feoffinent in Fce to the uſe of himſelf for 
life, Remainder to his Son in Tail, with divers Remainders over:, 
with power of Revocation, and after bargains and (cls to a ſtran» 
ger upon Cendition, and atter performs the. Condition, that yet 
the firſt conveyance remains fraudulent, as it was at the time of the 
making of it: But this is only as fo the purchaſor, and notas to any 
other, And in Goodber's-Caſe, 3, Coke 60. a, In Debt againſt Heir 
which pleads nothing by difcent day of the Writ purchaſed, the o- 
ther joyns Iſſue, and gives in Evidence fraudulent conveyance, and 
upon ſpecial Verdi adjudged that it was very good : Sce.alfo 4 
Coke 4. b. c. Vernon's Caſe, the Collution to have Dower and-Joyn- 
ture alſo: And fo he. concluded that Judgement ſhould be given 
for the Plaintiff. 


Warburton Juſtice agreed that the fraud ſhall not be intended if Warbzitor- 


it be not found, no more than it a man grant an Annuity to ano+ 
ther, Duam din ſe bene geſſerit, in' Annuity, for that he need not 
to aver that he hath behaved himſelt well, tor this ſhall be intended, 


A 


ed: 


" 


'#9O 


'Wynch» 


Keleaſe. 


Part IL. 


Strobridpe ag4inſt Forteſcue ad Barret. 


it the contrary be not ſhewed of the other party : So here inſo» 
much that it is not found to be fraudulent, it ſhall be intended te 
be Bona Fide : And he agrecd that if it had been fraudulent at the 
firſt: If the Son had madea Feoffment over in the life of the Father, 
as it is agreed in Andrew Woodeeck's Caſe, 33 H. 6. 14. that then the 
fraud is determined : So here when the Son hath made a Leaſc to his 
Father, this determines the fraud if any be, and ſo he concluded that 
Judgement ſhould be given for the Plaintiff. 

Wynch Juſtice agreed , inſomuch that it is expreſs conſideration 
found by the Verdid&, and for that other conſideration thall not be 
intended, and alſo that.it ſhall not be intended that the Conveyance 
was made to defraud or to deceive the Lord of ſuch a Peccadel 
as Harriot is, which is of ſmall conſequence; but if it. be a fraud 
within the Statute of 27 Eliz, apparent that is, i it contain pow- 
er of Revocation, which is declared to be apparent fraud by the 
Statute, the Court may take notice of that without any averment: - 
And he ſaith, That in the 2 and 3 Eliz, Dyer, Wainsford's Caſe, 
193. 4. and 9 Eliz, Dyer 267, 268. there is no averment of fraud, 


bur expreſs Ifſue joyned upon the fraud, and for that fie need not 


any other averment: And fo he concluded alſo that Judgement 
ſhould be given for the Plaintiff, and fo it was ruled accordingly , 


gt the Defendent did not ſhew other matter to the contrary at ſuch a 


day, which was not done. 


Trinity 10 Jacobi 1612. in the Common Bench. 
Strobridge againſt Forteſcue ard Barret. 


JN a Replevin the Caſe was this : A man ſeiſed of Lands in Fee De- 

viſes Rent out of it with Clauſe of Diſtreſs and dies, his Son and 
Heir enters and dies, the Rent is behind, the Son of the-Son dies, and 
his Son enters and makes a Feoffment to the Plaintiff, and the De- | 
viſce of the Rent, releaſes all Actions, Debts and Demands, to the Fe- 
offor, and after diſtrains the Beaſts of the Feoffee, for the Rent be- 
hind, before the Feoffment and it ſeems the Releaſe is not good, inſo- 
much that the Deviſce had no cauſe of Action at the time of the Re- 
leaſe made, againſt him to whom the Releaſe is made, nor Demand 
againſt him, otherwiſe if the Releaſe had been made to the Feoffec, tor 
he was ſubjc& to the Diſtreſs, and this is a Demand. 


Trinity 
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' to grind Tolkfree3- the Defendent faith that F. had the Mill for lite, 
and that he is his Deputy, the Reverſion to 7. in Fee, and prays aid of 


Part II. 


Trinity 10' Jacobi 1612, ## the Common Bench, 
Caſe of Cinque Ports. 


N' Ote that Coke ſaid, that it hath been adjudged by three Judges CinquePort, | 
againſt one in a Caſe of Cinque Ports, that the Cinque Ports 

cannot preſcribe to take the Body ot a Free-man in Witbernam, as they 

uſe for another; for this is againſt the Statute of Magna Charta, Quod 

nullns liber homo Tmpriſonetur niſi per Legale Judicium, and alſo again 

the Liberty of a Subject, but they more inclined that they might take 

the Goods of one in Withernam when another is arreſied, and them re- 

tainz and this ſeems the more reaſonable Cuſtom and Preſcription. 

The Caſe was, Tenant for life, the Remainder for life with warran- Tenant for 
ty, the firſt Tenant for life was impleaded, and he vouches him in Ree | with 
verſion, but he firſt prayes in aid of him in Remainder, and if this aid " 
prayer ſhall be granted, this was the queſtion. 

And it ſeems by Niebols Serjeant, that it (hall not be granted ; SEE Nichols... 
11 H. 4. 63. where it is agreed that ifaman makes a Leaſe for life, Re- 
mainder for life, Remainder in Fee, and the firſt Tenant for lite hath 
aid of him in Remainder for life, and he in Fce joyntly 3 and 44 Edw. 
3+ 20. in Treſpaſs againſt a Miller, which takes Toll-where he ought 


the Tenant for life, and of the Tenant in Revertion, and*had it of the 
Tenant for life, and not of him in Reverfion 3 and this for default of- 
privity, as it ſeems to Brooke, Aid 3o. 

Haxghton conceived that it hould be granted 3 for Tenant for Jife , Hauginon, | 
notwithſtanding that he may plead any-plea, yet he. doth not know | 
what plea to plead without him in Reverfton, but by the aid praying 
all the Eſtate ſhall be reduccd into one, and the. warranty ſhall 'eome ; 
and for that he conceived, that the firſt Tenant for life ſhall have aid 
of him in Remainder for life. 

Wynch Juſtice conceived that aid ſhall not be granted againſt the wyncs.. 
firſt Tenant:for life, againſt him in Remainder for lite, for he con- 
ceived that aid is. always to be granted , when the defects of him 
and his Eſtate which prays it, are to be ſupplied by him which 1s pray+ 
ed ; that this is the reaſon that he may have aid of his Wife, and 
where there are many Remainders , the firſt Tenant may have aid 
of them all; otherwiſe where he is Tenant for lite, the Remain- 
der for life, and the Reverſion expectant, for the Tenant for life can= 
not {uppy his defects; and with this agreed the expreſs Book of 11 
Edw. 3. Fitz, Aid. 32. and ſo he concluded that it ſhould not be 


granted, 


Woarbart os: 
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Warburton Juſtice doubted, and inſomuch that the granting of aid 
where it is not grantable, is no error, but otherwiſeof the denying of 
that where it ought to be granted, he would be adviſed : But he con» 
ceived that the cauſe for which aid is granted, is not the fcebleneſs of 
the Eſtate of him which prays it only, but to the intent that they may 
joyn together, and one defend the other, for Tenant-for life may 
plead ſome plea, which he in Reverſion may plead, ſaving the joyn- 
ing, of Iſſue in a Writ of Right, and he had a Manuſcript of the1r 
Rich, 2. where Tenant for lite, the Remainder for lite, the Remainder 
for life was, and the firſt Tenantfor life had aid of them both in Re- 
mainder, and {o concluded. 

Coke chict Juſtice that aid ought not to be granted in this Caſe, ins 
ſomuch that he which is firſt Tenant hath greater Eftate than he 
in Remainder; for his Eſtate in Remainder is more Remote and un- 


certain : and to the Book of 11 R. 2. he agreed, that the aid was 


grantcd of all in Remainder, but there they in Remainder had Eftate- 
Tail, and he ſaid that aid is to be granted in two Caſes, in perſo- 
nal Actions to maintain Ifſuez and when Tenant for lite prays in 
aid of him in Remainder or Reverlion, without which they cannot 
anſwer nor pkad, nor Iſſue cannot be deduced, but ſo it is not here, 
for the tirſt Tenant for life may anſwer and plead to the Iflue, as well 
without him in Remainder for lite, as with him; for if Tenant for 
life, Remainderin Tail, Remainder in Fec, if the firſt Tenant tor life 
be impleaded, he ſhall have aid of him in Renainder in Tail, other= 
wiſe if the Reverſion had bcen to the firſt Tenant for lite, with a 
Meſn Remainder in Tail, 41 Ed. 3. 42 Ed. 3. 10 Ed.z, And 11 Ed. 
3. Reccit 118. Tenant for life, Reverſion for lite, Remainder in fee 
was, he in Reverlion for life ſhall be received upon default of the farit 
Tcnant for lite, and it he will not, then he in Remainder in tee ſhall be 
received, and yet he ſhall not have Waſie, as it appears by 24-Ed. 3. 
for this deſtroys the firſt Efiate 3 but the Receit maintains and pre- 
(ſerves it; and he ſaid, that the 11 Ed.3. Aid. 32. before cited, rules 
this Caſe; and ſoof 4 H.6. And ſo he concluded, and inſomuch that 
Warburton doubted of it, it was adjourned. 


. Trinity 10 Jacobi 1612. in the Common Bench. 


Tet Rowles 4geinſi Maſon « See before 85. 


VV 7nch Juſtice argued that the Defendent is not guilty, and 

that the Plaintiff ſhall take nothing by his Writ, for he con» 
ceived that the Verdi is uncertain, inſomuch that it.is not found 
that Livery and Sciſin was made upon the Leaſe for three lives of the 
Mannor 


Part N. Rowles againſt Maſon. ” mJ 
Mannor, but only one Memorandum, that it, was made in the Houſe 

of the Lord, but it. is not found that this Houſe was parcel of ch: 

Mannor. but after it is found that the Leſſee by force of this was Yer%i3 one 
ſejſca, by which it is implyed, that it was very-welt executed ; and © 
this being in ſpeeial Verdi; would-be very good ; he conceived, there 

wcic two principal matters in this Caſc, 

Firft, upon the Bargain and Sale of Trees, it they be-re-united to 
the Mannor, or remain undivided, 

Secondly, upon the two Culitoms, the which he conceived depend. 
upon a Qucſtion, for. the hx{i- warrants the ſecond, 

And to the firſt, when a man Deviſes a Mannor- for- three lives, 
and by the ſame Deed in another clauſe, bargains and ſells the Trees, 
and then enſues the Habendum, and this is of the Mannor only, and 
limits Eliate of that for three lives without mention of the Trees , 
he conceived that the Trees paſs before the Habendam abſolutely , 
and it is not like to a Bargain and- Sale of a Mannor with Trces, or 
Advowſon appendent, and here the purpoſe and intcnt appears , 
that they ſnall paſs together- and as appendent : Batin the firſt Caſe 
that they ſhall paſs as a-Chattel immediately upon the delivery of the 
Decd betore any Livery made upon this-to pals the MMannor, and if. 
Livery had never been made, yet he (hall have the Trees :- See 23 Eliz. 
b 379. 18 Dyer, where a tan Deviſes and grants a Mannor and Trees; 
C Habendum.the Mannor for one and twenty years without mention 
7 of the Trees, and yet by Windham, Periam and Mead againſt Dyer, 

the Leſfee cannot cut and fell the Trecs, for there was all-in 
one ſentence, that is, the grant of the Trees, and the Demiſe of the 
Mannor : See the 8. Coke PexePs Cafes, how-a Grant ſhall be conſtru- 
&d, and where that ſhall be intended: to - paſs Inheritance , and-- 
where to paſs but a Chattcl , where a man grants a-Chattel, and ten 
pound yearly to be paid: and in 7 E4, 4. It a man hath Inheritance. 
and a Leaſe in one. Town, and he by one and the ſame Deed, Gives, 
Grants , Bargains and ſells-all- to one, Habendam-, the Inhcricance 
to him and his Heirs, this is-no forfeiture of. the Leaſe, inſfomuch 
that the Fee doth not paſs of that, ſo.in the principab Cafe:, Fee- 
imple, paſſeth in the Trees, and Free-hold in'the Mannor, and he. 
conceived that by the Demiſe over, the Land and Trees are not rc- 
united, and this he collected out of Herlackenden's Caſe, 4 Coke, and. 
12 Eliz.. Bexdlows-, a man made a Leaſe for anothers lite-, .and 
bargain and ſold the Frees-to- him for -whoſe-lite, Leſſee dies, he-tor 
whoſe life becometh occupant of the Land, he ſhall have ſeveral. 
Eſtates; one Eſiate in the: Land, and another-Eftate in-the- Trees z.. 
and fo in;1ze's Caſe,5 Coke 11. 6, Leſſee takes a Leaſe firfi of Land ex-- 
cept the Wood, and after takes a Leaſe. of the Weods and- Trees-, 
aud..they remain diſltin& , and though that. after there.. are genera?- 
| CGH: words. 
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words inthe Leaſe, that is, of all Meadows , Paſtures, Profits , 
Commodities , &c, that is not material , for theſe (hall be re- 
ferrcd to all ſuch things which belong to the Land, and fo he con- 
cluded this point, that the Trees remain ſeveral from the Land , 
and do not paſs to Hoskins by the Demiſe of the Copy-hold only , 
and ſo he cannot take advantage of the forfeiture, otherwite he did 
not doubt but that the particular Sum might take ad vantage of the 
fortcicure, 

Secondly, for the Cuſtoms, he conceived that the firſt , that 
is, that the Copy-holdertor life might nominate his Succeſſor, and 
is good and fo for the ſecond . that ſuch Copy-holdcr may cut 
and fell all the Trees growing upon his Copy-hold, and he conceived 
that the Validity of the Cuſtom, ought to be adjudged by the 
Judges, and the Truth of that by the Jurygand when it is tound true 
by a Jury, and that it hath ſuch antiquity that exceeds the memory 
of man, . then this obtains ſuch priviledge as the Prerogative of a 
Prince, and is part of Law , and ſtands with it, and this is reaſona- 
ble Cuſtom, and ſo it hath bcen adjudged in the, King's .Bench, 
the rcaſon is, infomuch that the Cuſtom is the lite of the Copy-hold, 
upon which that depends, and the party is but a Conduit to nominate 
the Tenant, and wlicn he is nominated and admitted, then he takes 
by the Lord, and that fiands with the Rules and Reaſons of the 
Common Law, that is, that a man Deviſes that a Marricd Wife 
ſhall ſell his Land , and ſhe may fe] notwithſtanding the Cover- 
ture, for (he upon the matter nominates the party, and he takes by 
the Deviſe, and by this Reaſon, ſhe may ſell to her Husband as it 
1s agrecd by the 8 of Afiſes. And alſo by Deviſe that Executor ſhall 
{ell, Executor of Executor may {el}, notwithſtanding that he is not 
in Eſſe at the time of the Deviſe, and fo a Leaſe for lite to one, Re- 
mainder to him that F. S. (hall nominate, is good after nomination, 
and then he takes by the firlt Livery, as it is agreed in 10 H. 7. and 
F.S., only hath the nomination, and nothing paſſes to him and 
with this alſo agrees 43 Ed. 3.19 H.7. So it a man makes a Feoff- 
ment to the uſe of kimiclt tor lite, with diverſe Remainders over , 
and power to himſelt to make Leaſes for three lives ; this is $ood, as 
it is agreed in Mildmaye's Cafe, and Whitlock's Caſe, 8 Coke, and yer 
the Eſtate doth not pals from him, but out of all the Eſtates, and he 
upon the matter hath only the nomination of- the Leſſee, and of the 
lives, for all the Eſtates apply their forces to make that good, and the 
2 El, Dyer 192.23. Cuſtom that the' Wife of the Copy-holder tor lite 
ſhall have her Widows Eſtate; is allowed to be a good» Cuſtom, 
and-there an Eſtate for life upon the matter is raiſed out of the Eſtate 
for life, and annexed to it; and this is by the Cuſtom, and the Rea» 
{on he conceived to be for that, that 'Women ſhould be encouraged 
co 
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to marry with their Tenants, and by that the Marriage with the Te- 
nant, and the- Cuſtom in this Caſe doth bind the Lord: and fo 
4 Coke, there are divers Cuſtoms by which the Lord is bound, and 
the 5 Coke, Swaine's Caſe, whert the Copy- holder by Cuſtom hath 
the Trees, in Caſe where the Lord himſelf hath them not, ſo if the 
Lord fel} the Waſte, yet the Copy-holder ſhall not loſe his Com- 
mon in that. notwithlianding that the Eſtate of tie Copy-holder 
be granted after the Waſie is ſevered from the Mannor, and it is a- 
greed in Waggoner's Caſc, 8 Coke, that Cuſtom 1s more available than 
the Common Law : and for that this Cafe hath been adjudged in this 
point between Crab and Varneydy three or four Judges , he would 
And for the ſecond Cuſtom, he agreed that 


not further queſtion it. 
one bare Tenant for lite , could not meddle with the Sale 


or falling 


of the Trees 3 but here is a Copy holder for life which hath Autho- 


rity given by the Lord, and the Cuſtom to diſpoſe the Trees 3 and 
he ſaith that BraGon and the old Laws of England calls Copy-holder 
Falkland, and faith they cannot be moved, but in the hands of the F!l1:ry, 


What is © - 


Lord they ought to ſurrender, and agrecd that this is within the Rules 12% 

of the Common Law, tor Conſuetudo privat communem legem, and 

the Law doth not give reaſon of that, for this is as a ground, and 

need not to be proved, for the Reaſon of every Cuſtom cannot be ſhew- 

cd, as it was {aid in Knightly and Spencer's Caſe, and he faid,that Man« 

nors are divided into three forts of Tenures. 
The firſt holds by Knight's ſervice, and this is for the defence of 


the Lord, and they have a 
leſs Services. 


great number of Acres of Land, and pay 


The ſecond holds by Socage, and this for to plow-and manure 
the Demeſns of the Lord , amd they ſhall pay no Rent, nor do other- 
ſervices., and this was at the firſt to draw ſuch Tenants to inhabit 
there, and for that they have Authority to diſpoſe and ſell the Trees: 
growing upon their Tenements. 

The third , holds by baſe Tenure, and theſe were at the Will of 
the Lord, and theſe were to do Services, and then theſe in many 
Caſcs have liberty for their Wives in ſome Caſes to diſpoſe that for a- 
nother life, and diſpoſe the Trees, and fo it is in Ireland at this day 
where ſome give more and greater priviledge than others, to in-- 
duce Tenants to inhabite and manure their Land, for there every day 
is a complaint made to the -Council for enticing the Tenants of the 
Ford, and 14 E4.3.Bar 277. The Tenant preſcribes to have the wind- 
falls, and if the Lord cut the Trees,that he may have the Lops, and 
11 H.6.2, The Keeper of the Wood preſcribes to have Fee,and 46 E4, 
3. is-preſcription to ſtint the Lord inthis own Soil, and all theſe are 
tor the Encouragement of Tenants to inhabit upon the Land. and 
time of -Ed, 1, Preſcription75. A ftranger preſcribed to have all the 
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profit of the Land of another, for a great part of the year, and to ex- 
clude the giver of the Soil: And 6 Fac. It was adjudged in the King's 
Bench between Herrick, and Pargiter;, that the Lord may be ſtinted 
for Common in his own Land, and in the Book of Entries 563. It ap- 
pears that by Cuſtom Copy-hold granted , Sb: & ſuis, was a good 
Fee-ſimple 3 and the Reaſon of all this is ſhewed in the 4 Coke, among 
his Copy-hold Caſes, where it is agreed that the Life of a Copy- hold 
Eſtate -is the Cuſtoms, and then it the Cuſtom gives life to the Ev» 
ftate, this gives life alſo to all the Priviledges which are incidenc 
to the Eſtate, and the Lord is but the means to convey the Eſtate 
from one to another : And as in 3&E4. 3. a man bath a Houſe as 
Heir to his Mother, and after a,ſiranger grants Fftovers to him and 
his Hcirs to be burnt inthe\ame Houle, theſe Eſtovers ſhall go to the 
Heirs of the Mother, infomuch that they are incident to the Houſe, 
fo of Priviledge incident to a Copy-hold Eſtate hy the Cuſtom., and 
at the Common Law, if Tenant for life had cut the Trees, he hath 
not forfeited his Eſtate, for he was truſted with the Land, and was 
not puniſhable till the Statute of Glocefter, and at this day it there be 
a Meſn Remainder for like which remains in Contingency, and that 
ſhall prevent that the Tenant ſhall be puniſhed for this Waſte, and to 
make innovation of this Cuſtom, will be dangerous, and for that he 
concluded that the Plaintiff ſhall be barred. 

IVarburton Juſtice agreed : And the firſt Cuſtom , that is, for 
the nomination-of the Succeſſor, he conceived that it is good, and 
that it is good by the Common Law, and good by Cuſtom by 
the Common Law, as a Leaſe for life, Remainder to him which the 
Tenant for life ſhall name: So by Cuſtom, as the Cuſtom, that if 
a Copy-holder will {&ll his Copy-hold ERafe , that he which is 
next of blood to him ſhall have the refuſal, and if none of his blood, 
then he which Inhabits.in the neareſt part of the part of the ground 
ſhall have it before a ſtranger, giving for that as much as a ſtran- 
ger would, and the Lord ſhall have him for his Tenant , whether 
he willorno3 for it ſhall be intended , that ſo it was agreed at the 
firſt, and it is reaſonable, and if it had not been ruled and ad- 
judged before, yet he conceived it might now be a Rule and ad- 
judged , inſomuch that it is ſo reaſonable and good. And for the ſe- 


»py holder which hath ſuch priviledge, he conceived alſo that it 
Mens good : But he agreed that a Bare Tenant for life cannot be 
havacany ro by Cuſtom to do ſuch an A, as it was here adjudged be- 
tween Porwel and Peacock, : But here he had a greater Eſtate than 
for life , for he hath power to make another Eſtate for life , and 
thall have as good priviledge as Tenant after poſhbility, &c, which 


i5 in reſpec of Inheritance which once was in him, and he may Y it 
| | or 
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for the poſſibility which he hath to give to another Eſtate, as it is 

ced in 2 Ed, 4. that a Leaſe for a hundred years is Moxtmain , 
in refpeRX of the continuance of it, fo here, for the Eſtate may 
continue by ſuch power of nomination for many lives in perpe- 
tuity , and that as when at the Common Law they have in re- 
putation and opinion of Law a greater Eftate, may cut and (ell Trees, 
ſo here infomuch that the Eftate comes ſo near to Inheritance, he 
conceived that he might cut the Trees by the Cuſtom, and that the 
Cuſtom is good; and fo he concluded, that the Judgement ſhould 
be given, that the Plaintiff ſhould be barrcd in reſpe&t of Cuſtoms. 
And then to the third, that is, when a man Lets Land, and by the 
ſame Decd, grants the Trees to be cut at the will and pleaſure of 
the Grantee, there the Leſſee hath diſtin Intereſt: But if the Leſ(- 
ſor by one ſclt ſame Clauſe had Demiſed the Land and the Trees , 
there the-intendment is : But notwithſtanding that there are (eve- 
ral Clauſes, and that he hath diſtin& Interefts, yet he conceiveth 
that the Trees remain parcel of the Inheritance and Free-hold till 
they are cut, and are ſevered only in Intereſt, that is, that may be 
felled and divided by the Ax, for Tithes ſhall not be paid for 
them, if they exceed the growth of twenty years, nor it ſhall not 
be Felony for to cut thoſe and burn them; and it is not like to an 
Advowſon , for that may be ſevered , and for that he conceived 
that if the Cuſtom had not warranted the Cutting and Selling , 
that the Copy-holder had forfcited his Efate, and that the Lord 
might very well have taken advantage of it: And.29 Aﬀſiſ. 29. 2 
man ſells Trees to be cut at Michaclmas enſui , and before Mi- 
chaclmas Hawks breed in them , the Seller tha have them , by 
which it appears that the property & not altered : So that though 
they are not parcel] of the Mannor , yet they gre parcel of the 
\Free-hold, infomuch that they are not ſevered in Fato: And he 
agreed that Leſſee for years of a Mannor ſhall take advantage of 
Forfeiture, and need not any preſentment by. the Homage, and. Lit- 
tleton, fol. 15. faith, that the Lord may enter as'in a thing Forfeited 
unto him 3 and ſo for attainder of Felony : And if a Copy-holder 
makes a Leaſe for years, by which he forfeits his Copy-hold E- 
ſtate : And after the Lord grants the Mannos for years, the Leſſee 
of the Mannor ſhall take advantage of this Forfeiture made before 
he had any Eſtate in the Mannor without anypreſentment by the Ho- 
mage : But here in this Caſe the Cuſtom warrants the cutting of 
the Trees by the Copy-holder , and for that he concluded all the 
matter as above, that the Plaintiff ſhould take nothing by his 
Writ. 


'Cokg chief Juſtice agreed , and he (aid that Forteſewe and Lit- cola 
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zleton-, and all; others agreed , 1 that. the Law: conſiſts of. three 
Parts. TG 21 71 £77238 £534 3+ 37: 

Firſt, Common. Law. 

Sccondly, Statute Law; which ds abebdu nnd ekrfaineche 
Common Law 2: The third Cuſtom which takes away the Common 
Law ; But the Common Law Corredts,' Allows, and Diſallows, both 
Statute Law; and; Cuſtom, for if_ there be repugnancy in; Statute-z 
or unreaſonableneſs; in Cuſtom, the» Common: Law Diſallows: and 
rejecs itz, as it ; appears by Dodor Bonham's Caſc, and 8 Coke 27, 
H.6. Annuity ; And he conceived that there are five differences be- 
tween Preſcription: and a Cuſtom : And alſo thoſe as -pertinent to 
this Cauſe. 

Fir, inthe beginning, Pugnant ex. Diametro, for nothing way be 
good by Preſcription, but that which may have beginning by Grant; 
and alſo Preſcription is; incident to the Perſon, and* Cuſtom to 
fome place, and holds place in many Caſes , which cannot be by 
Grant : As in 141 H, 4. Lands may be deviſed by..Cuſtom , and ſo 
diſcent to all the Sons, as in Gravelkind, and to the youngeſt Son 
in Burtongh Engliſh, and others hke, which cannot have'their be- 
ginning by, Grant, but Prefcription and: Cuſtom are Brothers, and 
ought:to' have the fame. Age, 'and Reaſon 'ought to be the: Father , 
and / Congruence'the Mother, and uſe the Nurſe, and time out of 
memory to tortifte them both, 

Secondly,. they vary in quality. for Preſcription is for one man. 
only. avd Cuſtom is. for:many; if all-but one be not dead. 

"Thirdly, they vary. in; extent and-latitude, for Preſcription eos. 
to' Fee-fimple. only, but Cuſtorn ; extends to all Intereſts. and-E- 
ſtates whatſoever , 'as appears Gy. pleading , for Tenant in Tail; 
for. life ox years:gannot preſcribe in what Eſtate , nor againſt the 
Lord in his : Demefns,, . but they. ought to alledge. the Cuftom , 
and. againſt a fixapger they: oughtztoLpreſcribe in the name of the 
Lord, and for. that; Preſcription:bz \Copy-holder of Inheritance may 
{#11 the Trees; is not. good; but! fuch Cuſtom is good ; and 5:Ed. 
3- 24- And the old;Reports: 196. :One 'Tenant being a Free-holder 
preſcribes to have Windfals , /and all Trees which are withered in 
the Top, and if the Lord makes them in Cole, to: haveſo much in 
money : And-ſo. jftheyiſell, and this for- Sale, and _this'was not good, 
igfomuth / that-it1inallagged | inthe perſon as preſcription, but if it 
had: been alledged as (Cuſtom; : and: to. be. burnt in, his houſe, then 
it ſhall be gobd:as appendent 3 | and: 1.4: Ed, 3. Barr 227. Wuby faith 
to.þe adjudged. that preſcription. to. have Turbary tobe burnt in his 
houſe is good, but not to ſell: And 11 H. 6. 17. accordingly, by 
which it appears that this may be very well by Cuſtom, and cannot 
be by Preſeniphiont | | | 
"Thirdly, 
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Thirdly, he conceived that where a manimay oreatean Eſtate with» 
out nomination,; there heirnay create that bymomination :; And allo 
that which=may. be. done by the ' Commons: Law, 'may be done, by 
Cuftom:, and+that an Eſtate may be created by ſach nomination , 
it appears by the Caſe, where a Remainder is limited to him, 
which the firſt Tenant for life ſhall nominate, and it is very good 3 
and” fo, prove that.the Cuſtom is good, -he remembred the Cuſtom 
of Millam in Norfolk,, where he was born; that is, 'that if any 
Copy -holder will {lt his Land, and agree: of the price,. that at the 
next Court when a ſurrender is to be made, the next of his blood, 
and if heawill not any other of his blood may have the Land, and (o 
every one ſhall be preferred according to.the nearneſs of his blood, 
and with this al{o agreed the Levitical Law, as it appears, Leviticus, 
25. chap. verl. 15.” which appoints this to be at the year of Jubilee, 
and the Common 'Law within one-year after: the Alienation , and 
upon this he infers.,' that if Cuſtom' may appoint Heir in the lite 
ot the party, then a Forticre, he may appoint Succeſſor atter his 
death; and he conceived that at the beginning , the Copy-holders 
might have had abſolute Fee-fimple of the Lord , and they rather 
made-choice;th have ſuck Eſtate; inſomuch that they did not know, 
it theix children would-be towardly or- not, and: for that -content 
themſelves with the nomination of a Succeſſor only 3 'and fo is the 
Cuſtom at Hamm alſo in Middleſex, if any Copy-hotder will ſell, the 
next Clszyener, which is he that dwelleth next unto him, ſhall have 
the refuſal, giving ſo much as another will, and-he which Inhabits 
on the Eaft part firſt, and the South and the Weſty, and laſt the North 
ſhall be preferred, is the only -way.in- his courſe ,- and there the 
Succefſor is nominated by the: Heavens , -and by the quarters of the 
Earth, and -ſo is the Cuſtom in Gloceſter': And it any Husband hath 
an Efiate for twelve years, his Wife ſhall have it for twelve years 
alſo, and fo ad Irfinitum;-and this makes nomination, and fo of 
Free-holdz and (o if it be good without nomination, it ſhall bg. 
good by nomination. :And- it: the Eſtate determine by the Death of 
the Tenant,'/ without nomination when: the Lord' revives the Copy= 
hold Eſtates 3. the: privyJedge alſo ſhall be revived: But he con- 
ceived that the Tenant cannot nominate part to one and part to a- 
nother,; nor that divided in fractions: And he faith that this point 
hath been] adjudged in the:King's Bench by four 'Judges againſt 
Popham 5. . Jacobi between Balliand Crabb; *And ſo he'cqncluded this 
point 3 and-to: the: fecond  Cuftem'he ſaid , he would: ſpeak to that 
Tranſitive, but' not' Definitive, "and that -it Hath been' adjudged 45 
Eliz. hetween Powel and Peacock, that- bare Copy-holder for life , 
could not: preſcribe to cut 'and fell the Trees , otherwiſe of Tenant 
ZE -e-fample; :for he hathithem cheriſhed and foltered ;* And ic 4 
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againſt common Reaſon, incongruent and againſt the common Eaw, 
that a Copy-holder for life may cut and.ſell the Trees, and cuſtom 
ought to have reaſon and eongruence; for 10 E4. 3. 5. Leet can- 
' ot be belonging to a Church, inſomuch that it is Incongruent : And 
ſo in Write's Caſe, 2 Coke, Tithes cannot be appurtenant to a Mans 
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Mh, the.” hor rt , inſomuch that Trces growing ate parcel-of- the Inheri- 


. A- # tance; 

Cana rtfrt Secondly, inreſpe& of the. perdurableneſs of them? for- it ſhall-be 
he bs wh le intended that they. will endure for ever,and ſo will not his Eſtate, for 

this is asa ſhadow as Fob ſaid, and *tis- abſurd that ſhadow ſhould cuc- 


down the Trees: Andalſo it is for neceſlity of Habitation, and-Plow, 


and Husbandry : And itis for the Common Wealth, that Copholder 
of Inheritance might cut them by ſuch cuſtom, for otherwiſe he would 


"Tot be encoura ant and preſerve them. Andinotwithſtanding 
thatinthis Caſc the cuſtom be general, that the Copy- cut. 
down all, yct that (hall have a reaſonable conſtruction 3 and that this 


notwithſtanding he Teave ſufficient tor Houſe-boot-; as if a man-. 
Grants Common without number, yet the Grantor ſhall not be ex- 
cluded, but ſhall have bis Common there, for exceſs ſhall not be al-- 
I wed. . 
PF As. if a man which difixains-another-for Rent. he ſhall-not take ex-- 
ceſſive diftrels 3 the Leſſee for life -exceſhve Tallage of Villains, nor- 
upon excethye Fines of Copy- holders, ang ſo it was adjudged-in- 
Heyden, and- Sir John Lentborp's Caſe , tharghe Lord ſhall-yor take 
all, but leave ſufacient_ for reparations 3 and:10 it was the opinion of 
ray chict Jufitce in the 23 of F7zz.: in. evidence _to..a»Jury , but 
here he'ls in naturc. of Tenantin Fee-fimple, and.it ſhall þc intended-- 
tha he; hath. cheriſhed the Timber, and every Copy-holder's Eſtate 
granted: is a new (Grant, and- hath an affinity with Tenant in Fee- 
t:mple, and he agreed that if Leſſee for life, the Remainder for years,. 
Remainder for.-hfe be, and the firſt Leſſee for life makes a forfeiture, 
he in Remainder. for. years ſhall rake advantage of. .that, and that it 


hath. . 
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hath been adjudged, that the Lord of the Mannor ſhould take 3dvan- 
tage of forfeiture made by the. Copy-holder , without preſentment 
wade by the Homage: And in one Bacox and Flothm's Caſe; and fo 
Leſſee for years of 2  Mannor ſhall take advantage of Forfeiture, not- 
withſtanding the Imbicillity of bis Eftate , but the principal matter 
upon which he relyed was, that the Trees were ſevered from the Free- 
bold; and if the Leflee die, his Executors ſhall have them, infomuch 
that they are Chattels ; and 'this : | 

Firſt, in reſpe& of the Words of the Leaſe, that is, Demiſe, and to 
Farm let the Mannox, but bargain, fell, give and grant the Timber 
Trees to be felled and carried away at his Will : As if a man makes a 
Leaſe for years, except the Wood, and after grants the Trees, the 
Leaſe determines, the Leffor hall not thave the Trees again, 

Secondly, they are in two divided Sentences, and alfo.in reſpe&t 
ef divided Properties , for the Executor of the Leſſee ſhall have them; 
and Quando duo Fara, concurrunt in una perſona, equum eft ac ſi 
eſſent in diverſis, alſo paſt at ſeveral times, for the Trees paſs by 
the delivery of the Deed, and the Land doth not paſs till Livery and 
Seifin be made. Alſo the intent of the parties is not that they (hall 
paſs together 3 for if the intent were otherwiſe the Law would not 
divide them, as it was adjudged , Hilary 15 Eliz, in the Lord 
Cromwel's Caſe , where Tenant in Tail was of a Mannor, with the 
Reverſion to bis right Heirs, and he by his Deed gives and grants the 
Mannor, and the Reverſion of that , and includes Legter of Attor- 
ney within the Deed to make Livery, but Livery was not made, and 
yet the Reverftion doth not paſs, for his intent appears that it 
ſhould paſs by Livery and Seifin, and not by Grant: Andalſo in 
Andrew's 'Caſe, the Advowlſon appendent to'a Mannor (hall not paſs 
without 'inrollment of Bargain and Sale, yes there were words there , 
that that might paſs by Grant. for this was againſt their intent , 
otherwiſe if a man makes a Leaſe for life or years of a Mannor, and 
Grants the Inheritance of the Advowſon by the ſame Deed, and fo 
of the Caſe of 23 Eliz, Dyer 374. Leſſor deviſeth, Grants, and to 
Farm lets the Mannor and the Trees, and they paſs joyntly , and 
the Reaſon is, infomuch that It is but a Joynt-ſentence, and not ſeves 
ral as it is here; alſo he intended... that the life of the Leſſee for life 
is not averred, and for that he ſhall be intended to be dead, and 
for that it is a ſeveral grant of the Trees of the Free-hold, for the 
Intereſt of them is ſettled in his Executors 3, for if he had made Salc 
of them before that the Copy-holder had cut them down, then 
that had not becn forfeiture 3 See 5 H.7. 15 Ed. 4. 14 Elis. 
Dyer And then the Caſe is this, Tenant for another's 
life of a Mannor, makes a Leaſe for years ef the Free-hold, of which 
an Eftranger hath a Copy-hold _— for life in Eſſe , Leſſee _ 

EE, D an 


202 The-Lordt Rich axeinſt” Franke. Part Tf. 
28d. he.conceived. that. the Copy-holder: ſhall:tot be-an/ occupant, for 
it ought .to be./acue Poſſelo, .and: this:way: the Reaton'of the Judge» 
ment in Adam's Cale in 18 Eliza where aiman makes-a long Leaſe 
years, and afterigtending; te avaid\this Leaſe, makes a Leafe to.anoe 
ther old man for another's, life ,! tothe intent that the Leſſee for 
years ſhould be an occupant, when the old Leſſee died, and fo drown» 
ed his. Term, and after the Leſfſze dice, and. reſo)ved that the Leſſee for 
years ſhall not be an occupant, infomuch' that there: was not Vacwa 
Poſſeſio, and tor this .it ſeems to. him, that if Leſſee for another's life, 
makes a Leaſe tor years and-dies,that the Leſſee for years thall not be an 
Occupant, notwithſtanding that he. made ſpecial claim, and that for 
the reaſon aforeſaid ; but heagreed that a Leſſee for anathers life makes 
a Leaſe at will and dies. 3: there'the Leſſee at Will ſhall be an Occupane; 
inſomuch that his Eſtate is determined, and yet there is not Vacua Pof- - 
feſpo,accord mg to 38 H.6.27. But he did not fay there ſhould be an Oc» 
cupant in thefe Caſes, but cited: Brafjon, fol. 8,that if the Sca leave' an 

=»2d non oc- Iſland in-the midſt of that, the King ſhall have. it, and not Occxpent: 
cedar, Cconceditzr and ſo beconcluded that the Plaintiff ſhall be barred, and 
that Judgement ſhall be entred-for the Defendent, which was done ac- 
__.cordingly, agd it was afterwards agreed, upon motionin this Caſe , 
whether it would not make difference, it the Trees were cut: by. the 
Copy- holder before that he hath made his.nomination or not, not- 
withſtanding it was objected, that when he hath made his nominati- 
n, then he was only bare Tenant for life, and the Priviledge execu-+ 
ted; and he in Remainder was alſo Tenant for life only; for hecan- 
not nominate till he comes;to he Tenant in poſſeſſion, but this not» 
withſtanding, inſomuch that : they had power to make nomination, 
hat is. the firſt Tenant again, if the ſecond died in his life time, and 
the ſecond, if the firſt died in his life time, and ſo the-Priviledge con- 
tinues, all the Juſtices continued of their opinions, and according to 
that Judgement was entxed fox the Defendent, and that the Plaintiff 

ſhould be barred; andſhauld take nothing by:his Watt. 


Frinity 8 Jacobi 161 ©. iz the King's Bench. 
The Lord Rich againſt Franke. 


Debe 2eainft TP Lord Rjch-brought an Acion.of. Debe againſt Franke Admi- 


Dove aguicy ; | 4 
ago nifirator of one Franke, and this was for a Rent reſerved upon. 


in the Duber a Leaſe for Jeaſs. made tg the Intcliate , and. the Action was. 


brought. in; tha Nebet. and Detinet, for Rent due in the. time of the 
Adminiſtrator , and. Verdi4 for. the; Plaintiff, and, after, moved in- 
= "3 | | Arrclt. 
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Arreſt of Judgement by; the eovmſel of | the Deſenflent , "that this 
Action ought to be brought the Detiner only, 'and woe In the De-' 
betand Detines and Chibborn of 'Lincol#s The" conceived” that the' 
A&ion-was well brought in the Debet and Detinet 3 'an@ to that he'Chibbora, 
aid that Haryrave's Caſe, 5 Coke, is fo reported'tobe adjudged, bur 
he faith that he hath heard the counſel of the other part 'ihfifted _- 
upori-that, - that "this' Judgement” ws Ons it 2nd for that he 
would 'under' favour of the -Court" fpeak tb*that!' *-And he con; 
ceived that the Action ſo brought, 'is- well brought; for three” Rea-_ 
ſons. 7 | | Eg _TY 
The firſt ſhall be drawn from the nature of the Duty, and td that 
the Caſe reſts upon-this doubt'; that is , if the Adminiſtrator is' 
now charged for this Rent,as upon his own Duty,” orgs Admitilliva-" 
tory. and it ſeems to him notas Adminiſtrator, brit as upon his. own' 
Duty: for he ſaith, that itis not Debt'nor Duty till the day of pay» 
ment, as Littleton takes the diverſity in his Chapter of Releaſe, be- 
tween Debt upon an Obligation and a Rent, /and' the day not being 
incurred in: time of the- Inteſtate, this'cannot be his, Daty , there>, 
fore that- ought to'be Duty in the Adminiſtrator, .and to the Ciſes, 
of 19 H.8. 8. where the' Exccutor of'a Leflee for twenty 'years', 
which had made a Leaſe for ten years rendering Rent, brought Action. 
of Debt againſt the Leſſee for ten years, for Rent incurred at'the time 
of the-Exxecutor, and this is in the'Detinet only: and the Caſe of 20 H, Detinee 
6. 4. where an Exccutor brings an Action of Debt upon Arrerages of _ 
Account of an Athgament of Andes by thernſclves*in the Detiner 
only, -and he ſaid that in thefe Aﬀtions, the Extcutprs were rom 
tiffs, and in all Actions brought by Exccutots where they are Platn- 
tiffs, and the thing 'recovered ſhall be Aﬀets, the Action ſhall be 
brought in the Detinet,” but in our Caſe they 'are Defendents, and 
ſo the diverſity, and' to the Objedion, that may 'be rnade to this 
Contra& out of which this duty grows and ariſes, it was made; by 
the Inteſtate:- and not by the Adminittrator himſelf; and fo this is a 
Duty upon'the firſt Privity of the Contra&/;* he anſwered that there 
is great difference, when a thing comes due by the Contract of the 
Teſtator alone, and ought to be paid in his time , in which the 
Executors are to. be charged meerly as Executors, there the Writ 
ſhall be'in the' Dezine?, but when the thing grows Une in part upon 
the Contratt of the Inteſtate, and'part by the OccupatiMh of the, Ad- 
miniftrator, as in our caſe, there it ſhall be brought inthe Deber and 
Detinet and he cited a Cale which wasedjudged 26 EL in the Common 
Bench between Scrograng the Lady Greſham,where it was reſolved that 
the Lady Greſham, was made chargeable to the Debts of her Husband 
by Ad off Parliament, and Aion of Debt brought againſt herin the 
Debetand Detine?, and dthated if this were wal brought,” and after* 
a Dd 2 Argument 
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2nd he.conceived. that. the Copy-holder. ſhall-not bean; occupant, for 
it ought to be. aca Pofeio, . and: this:way. the Reafon-of the Jud © 
ment in A4am's Cale in 18 Eliza where aiman makes a long Leaſofon 
years, and: afterigtending;'te avaid'this Leaſe, makesa Leafe to.anes 
ther old man for another's, life ,; tothe intent that the Leffce for 
years ſhould be an occupant, when the old Leſſee died, and fo drown» 
ed his Term, and after the Leflze dicd, and reſo} ved that the Lefſee for 
years ſhall not be an occupant, inſomuch! that there was not Vacws 
Poſſeſſio, and-tor this it ſeems to. him, that if Leſſee for another's life, 
makes a Leaſe for years and dies, that the Leſſee for years thall not be an 
Occupant, notwithſtanding that he made ſpecial claim, and that for 
the reaſon aforeſaid ; but he agreed that a Leſſee for anothers life makes 
a Leaſe at will and dies 3; there the Leſſee at Will ſhall be an Occupane; 
inſomuch that his Eftate is determined, and yet there is not Vacza Poſ- - 
feſro,accordingto 38 H.6.27. But he did not fay there ſhould be an Oc» 
cupant in theſe Caſes, but cited: Brafjon, fol. 8,that if the Sca leave' an 

&»ad non oc- Iſtand in-the midit of that, the King ſhall have. it, and not Occapenti 
eicclzur, concediter; and ſo heconcluded that the Plaintiff ſhall be barred, and 
that Judgement ſhall be entred for the Detendent, which was done ac- 
_.cordingly, and it was afterwards agreed, upon motioniin this Caſe , 
whether it would not make difference, it the Trees were cut: by. the 
Copy-holder before that he hath made his.nomination or not, not- 
withſtanding it was objeced, that when he hath made his nominati- 
n, then he was only bare Tenant for life, and the Priviledge execu+ 
ted; and he in Remainder was alſo Tenaat for life only, tor hecan- 
not nominate till he comes;to he Tenant in poſſeſſion, but this not 
withſiandipg, inſomuch that: they had power to make nomination, 
hat is. the firſt Tenant again, if the ſecond died in his life time, and 
the ſecond, if the firſt died in his life time, and ſo the-Priviledge con- 
tinues, all the Juſtices continued of their opinions, and according to 
that Judgement was entxed fox the Defendent, and that the Plaintiff 

ſhould be barred, and ſhould take nothing by: his Wat. 
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The Lord Rich againſt Franke. 
Det apainſt TA Lord Rich brought an Action.of Debt againſt Franke Admi- 


—— niftrator of: one Franke, and this was for a Rent xeſerved upon. 


in the D.bet a Teaſe for yeags., made tg the Inteliate , and. the Action was. 
and Dcianet. ! Dd 


brought in; tha Debet. and Detinet, for Rent due in the. time of the 
Adminiſtrator , and . VerdiQfor . the; Plaintiff., and. after, moved in. 
al A. \ & | _— 


- PartII. The Lord Rely againſt Franke: 
Arreſt of Judgement by; the' eviinſel of | the' Deſendlentt ,*that this 
Action ought to be brought-in the Detizer only, and wot in the :De-: 
betand Detines\, 'and Chibborn of 'Lineoln"s Thute conceived' that the 


Adion-was- well brought in the Debet and Detinet 3 'and to that he'Chibbora, 


id that Hargrave's Caſe, 5 Coke, is fo reported'tobe adjudged} but 
he faith that he hath heard the counſel of* the other part 'itrfjſted 
upon-that,, - that "this Judgement” wig reviſed !' and! for that he 
would under ' favour of the -Court” fpeik to *that!' *-And he con- 


ceived that the Action fo brought, 'is well brought; for three* Rea-_ 


ſons. air og 
The firſt ſhall be drawn from the nature of the Duty, and'to that 
the Caſe reſts upon- this doubt'; that is , if the Adminiſtrator is 
now charged for this Rent,as upon his own' Duty,” orgs Admitiifiva-" 
tory and it ſeems to himr not'as Admmiſtrator, buf as upon his.own' 
Duty for he ſaith, that itis not Debt' nor Duty till the day of pay- 
ment, as Littleton takes the diverſity in his Chapter of Releaſe, be- 
tween Debt upon an Obligation and a Rent,  and' the day not being 
incurred in time of the Inteſtate, this'cannot be This, Duty, there-, 
fore that- ought to'be Duty in the Adminiftrator, .and to the Caſes, 
of 19 H.$. 8, where the' Executor 6f'a Lefſee for twenity 'years's, 
which had made a Leaſe for tenyears rendering Renc, brought Action 
of Debt againſt the Leſſee for ten years, for Rent incurred at'the time 


wy | 


- 


of the Executor, and this is in tbe'Detinet only: and the Caſe of 20 H, Detinee 


6. 4. where an Exccutor brings an Action of Debt upon Arrerages of 2217- 


Account of an Aihignment RF ern by theryſclvyes in the Detiner 
only, .and he ſaid that in' thefe Aﬀtions, the Executprs were om 
tiffs, and in all Actions brovght by Eixccutors where they are Platn- 
tifts, and the thing 'recovered ſhall be Aﬀets, the Action ſhall.be 
brought in the Detiner,” but in our Caſe rhcy'are Defendents, and 


ſo the diverſity, and' to the ObjeQion, that may 'be rnade to this 


Contract out of which this duty grows and ariſes, it was made; by 
the Inteſtate: - and: not by the Adminiſtrator himſelf; and fo this is a 
Duty apon'the firſt Privity of the Contra&';” he anſwered that there 
is great difference, when a thing comes due by the Contrad& of the 
Teſtator alone, 'and ovght to be paid in his time , in which the 
Executors are to. be charged meerly as Executors, there the Writ 
ſhall bein the Deziner, but when the thing grows 'due in part upon 
the Contra& of the Inteſtate, and'part by the OccupatiMh of the, Ad-. 
miniftrator, as in our caſe, there it (hall be brought in the Deber and 
Detinet,and he cited a Caſe which wasedjudged 26 ELin the Common 
Bench between Scrogs ang the Lady Greſham, where it was reſolved that 
the Lady Greſham, was made chargeable to the Debts of ker Husband 
by Ad off Parliament, and Action of Debt brought againſt herin the 
Deberand Detiner, and debated if this were well brought,” and affer” 

oy Dd 2 Argument 


The Lord Rich agaivſi Franke. 


Argument, adjudged that. it was well brought in the Debet and De- 
tinet, for though: ſhe was not: chargeable for the; Debts of her Huſ- 
band, upon his own Contrad, . yet where an A of Parliamenit hath. 
made her chargeable, and a Debtor, and for that reaſon the Aion 
- ſhall be brought againſt her in the. Debet and Detiner, and to the prin- 
pal.caſc he cited the Caſe of 11. H. 6.7, where it is ſaid by. Babington 
and Newton, that if a man be Leſſee for years; and is in arrears for, his 
Rent, and makes his Executors and dies, and the Executors enter into- 
the Land and occupy, in.this Caſe for the Arrerages due in time of 
the Tefiator, Action ſhall be brought againſt them in the Dezinet ,, 
but for Rent due in their own Occupation, the Action fhall be brought 
in the Debet and Detines, for. that it riſes upon their own Occupation; . 
and with this agrees.2Q H. 6, 4, And he ſaid that: he. would -demand. 
this Caſe of = Counſel of the other. part , that is, a man hath a 
Leaſe for years as Adminiſtrator., and Rent incurrs in his time, 
and he makes his Executors and dies, and Adminiſtration of the. 
Goods of the Inteſtate is committed over. to another, againſ- 
whom ſhall the Action be brought for. the Rent, that is, againli the 
Executors of, the fixft Adminiſtrator, or againſt the-ſecond Admini- 
ſirator.: and it ſeems clearly. to. him, againſt the. Executors of the 
firſt Adminiſtrator 3 for theix Teſtator had taken the profits, which. 
Caſe proves that they ſhall not be charged mecrly as Executors or 
Adminiſtrators, but as takers of the profits, &c. And Occupiers of. 

the Land.. 

And:this was his ſecond*Reaſon of the Nature of Profits; inſfomuctr- 
that they, were raiſcd by the perſonal labour of the Executor or Ad- 
miniſtrator, and are their Goods, as he ſaid, and they have them not- 
meerly as Executors or Adminiſtrators , and for that the Action is- 
well brought as it is3 and he faid, that. the Heir for Debt of the. 
Father ſhall be charged io the Debet and. Detinet, and. yet. this- was- 

weircharge® the, Contract. of his Father, but. he.is charged in reſpe& that he hath 
D-ines, the Land, and the, Occupation and..Protit of that, ſo here inſomuch. 
that the Executors have the profit of the Term, by the ſame reaſon: 
they ſhall be charged in the Debet and Detixer, and he reſembled the; 
calc to a caſe put. in Fitz, Nat, Brev. in.his Writ of Debt, where a wo- 
man.ſole hath a Leaſe for. years, and .takes a Husband, and the Rent: 
incurrs, and. the wie dies, the, Husband. ſhall be charged:in the De- 
bet and. Detingg-for this Rent z. and the. Reaſonis, becauſe: he hath ta» 
ken the. profits, ſo here-the ;Adminiſtrator hath taken the. profits 3- 
and is not anſwerable for the profits, unleſs they .anzount to more: 
than the Rent.is: And by. the <0 reaſon the Action.is well brought 
againſt him as it 15s, ins th | 
The. third and laſt Reaſon , , was fop.the Inconyenieney:;, and to: 
abat he aid. , if this Aion be, brought in.the. Debet. ane; Peciae 4 
| — there. 
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- Part IT, The Lard Rich againſt Franke. 


there is no"inconvenience 3 but if it ſhould be brought in'the Detinet - 


only, then ſhould the Adminiſtrator be charged, but of. the Goods of 
thedead, where if he be not charged of his own proper Goods, per- 
adventure he ſkall not be ſo caretul to pay his Rents but would top 
the Leffor in his Action, which ſhould be trouble and vexation, and 
fo by this Reaſon alfo he concluded the Action well brought in the 


Debet and Detinet. And: this was gain-ſaid by Towſe, George Crooke, ay neo, 
»SIIFTIS, 


and Harris of the other part; and it ſecms to them that it ſhould be 
in the Detinet only, infomuch that the cauſe of this Action grows: 
of the Contract: of the Teſtator , and the Term is Aﬀecs in their 
hands, and'the Adminiſtrator hath the Term as Adminiſtrator; and 
by thc ſame reaſon- the Occupation ſhall be as Adminiſtration : and" 
by conſequence he ſha]l be charged as Adminiftrator; and*not other- 
wiſe, and-then the Action (hall be brought againſt him. in the Deti- 
zet only, and that he ſhall be charged” as Adminiftrator they cited 
the Book of 14 H. 4. 28, where it is ſayd, if a man hath-a Leaſe for 
years, and makes his Executors, and the Rent incurrs in their time ,. 
and Adtion of Debt isbrought againſtthem, and they make default, 
he which firſt ſhall come by diſtreſs ſhall anſwer according to the Sta- 
tute of g Ea. 3. chapter 5, which: Book proves: direly as they ſay, 
that they are charged as Executors,, and not otherwiſe, and then 
it follows that the Action ſhould- be in the Detiner, (o it ſeems to- 
them that-in all Actions, where they are named Executors or Admi- 
niſtrators, that the Action-ſhall be brought againſt them-in the Detiner” 
only ; but in this Action they ought to be named* Executors or Ad+ 
miniſtrators, for he doth declare of a Leafe made to the Thteſtate , 
and for that it'feems it ſhall be brought in-the Detinet;, and this- 
was the reaſon of Telvertox Juſtice, which was of their opinion on- 
ly againſt the other Juſtices, and-to that which was faid that an A- 
&ion (hall be brought againk the Heir-in the Debet and Detinet, for: 
the Debt-of his Anceſtor they anſwered; that this is now become the: 
proper- Debt of the Heir, but. it is not- ſo -in-the: cafe of an Executor: 
or-Adminiſtraton, _,y | | 

And it ſeems- to -Towſ#, that if an Adminiſtrator: hath a: Leaſe- 
for rwenty years, and makes a Leaſe for ten years rendering Rent, . 
and brings an AQion for this Rent; that the Action ſhall be brought” 
in the Detinet only, ' for-that this is a new'ContraC&t made by the. Ad- 
miniſtrator-, and* he hath gained new Reverfion, becauſe it was* 
derived- out-of the Leaſe for twenty years , and-(o this (alt be of: 


an 
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the ſame nature, and the Rent ſhall be Aﬀets in his hands, and in-- - 


proof of this he cited the Book in 17 Ed, 3; 66, where an” Exe- 
cutor {old the: Goods: of-the Teftator, and the Vendee madean-Ob- 
ligation to ther for the money , and the Executors brought an 
Adion.of Debt upon the Obligation, and. this was brought in ther 


Detimert 


The Lord Rich agzinft Franke. PareI.. © © 


D#tinet only : And the exception was taken, becauſe it was Dy- 
ty of their own Contraq, and for that the ' Writ ſhould: be in the 
Debet and Detinet, and yet the Writ awarded good, becaule it comes 
in Lieu of -Goods, which they had as Executors, and ſhall be Af- 
ſets in their hands as the Goods ſhould have been, and for that it 
is well brought in the Detinet only : And they ſaid that in the prijn- 
cipal Caſc it ſhall be miſchievous it the Action ſhall be brought in 
the Debet and Detixet, for it may be the Rent reſerved, is of more 
worth than the profits of the Land will amount unto , and that the 
Executor or . Adminiſtrator have no other Aﬀets, now ſhall 
the Executor or Adminiſtrator be charged with his own proper 
Goods, which: ſhall be miſchievous; and the Caſe of 16 H. 7. 5. 
and 6, that is direct in the point was often times cited, and all the(e 
three perſons which. were of counſel with the Dctendent; informed 
the Court that they were of Counſel with Hargrave when the 
Judgement given in the King's Bench was reverſed for Error in this 
very point, and for this cauſe , becauſe the Aion was brought 
in the Debet and Detinet, where it ſhould be in the Detinet only : 
And ſo they prayed that the Judgement ſhould be hindered : But 
by the whole Court except Telverton, and fo it was. adjudged , 
that the Action was well brought as it is, and eſpecially for the 
Reaſons given in Hargrave's Caſe, 5 Coke 31. And to that which hath 
been ſaid by Telverton Juſtice, that in all Caſes where Executors 
are charged by the name of Executors or Adminiſtrators , that 
there the Action ſhall be againſt them in the Detinet only : Flem- 
ming Chick Juſtice anſwered, that true it is in all perſonal things ,, 
where theyizre named as Executors, Action ſhall be in the Detinet : 
But as it is an Action of Debt for Rent reſerved upon a Chattel 
real, and an Exccutor is as an Alſignee in Law, and fo charged as 
privy in Eſtate , and not meerly as Exccutor , and if he have 
no more Aſſets than the Rent, which he 1s. to pay, he may plcad 
nothing in his hands againſt all the World; and to that , that 
hath been ſaid , that the Exccutor ſhall be charged of his|\own 
Goods , It the profits be not more than the Rent, or the Rent more 
than the profit, to this he ſaid that in this Caſe where the Execu- 
tor hath the Term , and hathgnot any other Aſſets, that they may 
wayec this Term : And in Action of Debt_ brought againſt him 
for the Rent may plead to the occupation, and that recover ; The 
Rcaſon of the diverſity between this Caſe and. the Caſe-of 28 H.$. 
Dyer 14. is plain, for in 'an A&aion of Debt againſt the Termor him- 
ſelf; Non habuit nec sccupavit, is no Plea, for there was a Contract 
betwcen them, and for this privity of Contrad is the Leſſee charged, 
though he did not occupy -: But in the Caſe -of an Executor the 
privity of the Contract is gone, and ſo may be a difference ; my it 
| 2ems 


Part II: Yates and Roltes. ; 


feems if he have Aﬀecrs ſufficient to pay the Rent, he cannot wave it : 
And to the Caſe r4 H. 4. 28. that hath been cited, that doth ſpeak 
nothing, how the Action (ſhuuld be brought : And the Juftices have 
ſeen the Record of Hargrave*s Caſe, and the Reverſal of that: And 
they ſaid that the ſame crror which was in Hargrave*Caſe, is in this 
Caſe, and for that bring your Writ of Error in the Exchequer Cam- 
ber if you will, for we ſo adjudge : And then it was moved that the 
Lord Rich was Tenant in Tail, of part of the Reverlion, and Te- 
nant in Fee- ſimple of the other part, and fo it ſeems that he ought to 
have two Actions, becauſe he hath as two Reverhons: But it was 
reſolved by all the Court, that if a man have a Reverſion of part in 
Fee-ſimple, and uf the other parc in Tail, and makes a Leaſe for years: 
rendering a Rent,he ſhall have but one Action, both being in the hands 
of one: But otherwiſe it had been if the Reveſion had been in ſeve- 
ral hands they ſhould not joyn in Debt, and for that Fener put this- 
Cale : two Coparceners are of a Revertion, and they make partition z 
now the Rent is apportioned, and they ſhall ſever in Debt: Butit one 


dies without Ifſuc,and the part deſcends to the other Parcener, now he- 


ſhall have hut one Action of Debtagainz and ſo it is it a man makes. 
a L.cafe of two Acres rendering Rent, and after grants the Reverſion of. 
one Acre to. F. $, and of the other Acre to F. N. now they ſhall ſe- 

ver in Debt for. this Rent 3 but if F. S. and F. N. grant their Reverfi- 

ons again to the firſt Leſſor, he ſhall have but one Action of Debt,and: 
ſo the exception diſallowed by all the Court, and the Judgement gi-- 
ven for the Plaintiff, according to the Verdict. 


Yates and Rolles - 
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"He Cafe was this : F. S. covenants by Indenture with F.N. FD. j,,ncorec. 


nant ſhall : 
ſurvives 


elv. Dp. E 


and A. B. to enter Bond to pay ten pound to F.N. and F. N, 
dies, and his Adminiſtrator brings a Writ of Covenant, and the 


queſtion was, inſomuch that this ten ponnd was to be paid to F, N, 


it his Adminiſtrator ſhall have Action of Covenant, or it the Acti- 
on ſhall ſurvive to the other two z and it was moved by Stephens,that 
the Action ſhall be 'well' brought by the Adminiſtrator, for this 
ſhall-be taken as a ſeveral Covenant 3 and this now 'is in nature of a+. 
Debt, and enures; only to him which ſhall have it, alſo the pay- 
ment of the money, which is the effe& of the Covenant ſhall be to: 
him only , Ergo the Damages for the not: performing of-it ſhall-go- 
to him alfo, and by conſequence to his Adminiſtrator :*But it was 
adjudged inſomuch that this was a Joynt-Covenant, that this ſhall; 
ſurvive to the others, and not well brought by the Adminittiator ;/ 
So. alſo reſolved that 'inſomuch that 'the' words are , that he would: 


cater Bond, and dothinot' ſay.to whom, that this ſhall be intended; 
| Y 


j 
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Thall hold 
Charge. 


Errour. 


Bhegit. 


Sammer 4nd Force. ; Part IT: 
to the Covenantees, and though that the Solvendois but to one of 
them, yet that is very good, as an Obligation.made to three Solvendum 
to one of them is. good, by Fexxer and by W:lliams,Obligation to two, 
Solvendum ten pound to one, and ten pound toanother, both ought 
to joyn in Debt upon this Obligation, and Judgement for the De- 
Fendent, 


Sammer and Force. 


Copy-holder T He Caſe was this : The Lord of a Copy-hold Mannor , where 


Copy-holders are for life, grants Rent-charge out of all the Man. 
nor; one Copy-hold Eſcheats, the Lord grants that again by Copy ; 
the queſtion was, If the Grantee (hall hold it charged or not z and by 
the whole Court but Fenner, he (hall not hold it charged, becauſe he 
comes in above the Grant ; that is, by the Cuſtom 3: the ſame Law of 
Statutes, Recognirances, or Dowers but the 10 of Eliz. Dyer 270, 
by the whole -Court, that he ſhall hold it charged 3 but this hath 
been denyed for Law in a Cafe in the Common Bench , between 
Swaine and Becket, which ſce Trinity 5 Jacobi : But to Coke Juſtice it 
ſcemed , that if a Copy-helder be of twenty Acres, and the Loxd 
grants. Rent out of thoſe twenty Acres, in the Tenure and Occupa- 
tion of the ſaid Copy-holder(and names him)There if this Copy-hold 
Eſcheat, and be granted again,the Copy-holder ſhall hold it charged , 
for this is now charged by expreſs words. 


Trinity 8 Jacobi 1610. in the King's Bench. 


Goodyer and Ince. 


(3 0-%zer was PlaintHf in a Writ of Errour againft Ince, and the 

Caſe was this 3 Ince brought an Action of Debt upon an Ob+ 
ligation in the Common Bench againſt Goodyer, and had Judgement 
to recover, and by his Execution prayed an Elegit to the Sheriff of 
London, and another to the Sheriff of Lazcaſter, and his requeſt was 
granted, and <entred upon the Roll, after which went out an Elegit 
to the Sheriff of Laxcejiey upon a Teſtatums, ſuppoſing that an Ele- 
git iſſued out to the Sheriff of London, which returned Nulla boxz , 
and "Dxuod Teftatum fit , &c. that the Defendent hath &c, in your 
County, &c. upon which Elegit upon this Teſiatxm , the Sheriff of 
Lancaſter extended a Term of the Defendent'sin a groſs ſum of a 
hundred pounds, and delivered this to the party himſelf, which 
ſold that to another 3 and now the Defendent brought a Writ of 
Errour, and aſbgned for Errour, that this Elegit iſſued upon a Teſta- 


tum, 


: PT 


Part IT. Marſam 4g4i9ft Hunter. 

iaxm, Where no Writ of Elegiz was diredted to the Sheriff of London, 
and ſothis Writiffacd upon a falſe ſuppoſa}, and upon that two points Tf tm 
were moved. in the Caſc :. Ci 

Firſt, as thts: Caſe is, if this were Error in the Execution or not, ilued. 

Secondly , admit that it were Error. if the Plaintiff ſhall be re» 
ſtored to the Term again, or if to the value in Money ; and it was 
moved by Davenport of Grayes In:ne , that this was no Error and: 
to that he took this difference , that true it is, when a man brings 
'an Action of Dcbt in Voxdox; and hath Judgement, that without re- 
quelt of the Plaintiff he is to have his Eleg/t to the Sheriffs of London, 
where originally the Action was brovght; and in ſuch Caſe he can- 
not have Elepit to the Sheriff of another County , without ſurmiſe . 
made upon the return of the firſt Elegit, and the ſurmiſe ought to 
be true , or otherwiſe it is Error 3 but where upon the requeſt the 
Elegit is granted to both Counties at the firſt. and ſo centred upon 
the Roll : It ſeems tohim that inſomuch that he may have both to-- 
gethcr, that if the ſurmiſe be falſe, that this is but a fault of the 
Clerk, which ſhall be amended; and ſhall'be no Error 3 and to that 
he cited the Caſe of 44. Edw. 3. 10. where an Elegit iſſued upon a 
Recognizance of a hundred Marks , and the Writ. of Extent was a: 
hundred pounds, and the Sheriff extended accordingly of the Land 
of the Defendent, and he came and ſhewed this to the Court. 
and prayed that the Writ ſhould abate, and a new Writ to the 
Sherif, that he might have re&itution. of his Term, and Thorp: 
ſaid this is but a miſpriſion of the Clerk, aud the Roll is good-,. 
and he (hall have the Land; but till the hundred. Marks are Jevied, 
and after this you ſhall have reſtitution of the Land , which Caſe: 
proves as he conceives, that if the Rol] warrant a Writ in one man» 
ner, and the Clerk makes- it. in another manner , that this ſhall not 
be Error.z and ſo in this Ca& the Roll warrants an Elegzt originally: 
to the Sheriff of: Lavcafter, and though that this is made-upon a Teſta- 
tum; this ſhall not be Errour, becauſe warranted by. the Roll; And: 
to the ſecond point he would not ſpeak, for it that were no Errour,. 
the ſecond point doth not come in queſtion, 
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Hillary. p Jacobi 1609...in the King's Bench. 


; F = : E FAY GI af wee 246 
Od Marſam againſt Hunter: 2, ah noon, 
| 26+ Treſpaſs the Caſe was-this : . Copy-holder of a. Mannor, wich-'Convrmatt-. 4 
in which Mannor, the Cuſtom was -that the Copy-holders ſhould-yy.ho1der 
tnve Common in the Waſte of the Lord : The Lord by Deed con- geftroys | 
fums;to./a Copy-holder to have. to him and his 'Heirs with the ap- © 
Þurtenances ,. and 'the / point 'was inſfomugh that his Copy-hold- 
[RS Ks: Was: 
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p—_ 


Marlam againft Hunter. " Bart, 


was now deſtroyed, whether he ſhall have his Common or not? And 
Davyes of Lincolns Inne, argued the Common is extina, and his vea- 
ſon was, that this Common was in reſpe& of his Tenuee, and the Te» 
nure is defiroyecd, Ergs the Common 3 and he cited the *Caſe of 5 Ed. 


4+ fol. alt. where the Otfce of the King of Herraulds was granted to 


Garter with the Fees and Profits, 4b Antiquo, and alſo ten pound for 
the Office 3 and there it is reſolved, it the Office be determined, the 
Annuity is determined alſo; and the Caſe in 7,E4. 4.22.6. where an 
Annuity was granted to John Clark, of the Crown, and for Term of 
life, and after he was diſcharged of the Office , and the opinion of 
the Juſtices then was, that the Annuity was determined: And ing Ed. 


..3- Aſif. 83. 12 Aſſiſ. 22. A man gives Land to his Daughter and I. S. 


within the years of marrying, in frank-marriage, the Husband ſues 
Divorce, the marriage being diſſolved , the Wife from whom the 
Land firſt moved (hall have the Land again 3 fo in the principal 


.Caſe, inſomuch that this Common was in reſpect of Tenure , the 


Tenure being deſiroyed, the Common is gone, and this was all his 
argument, and he prayed Judgement for the Plaintiff. And another 
day Braughtingham of Grayes Inne (cerned that the Common remains 
tor three Reaſons. 

Firſt, of the nature of a Preſcription, and to that there are three 
mannerof Preſcirptions. . 

Firſt, perſonal Preſcription, and in that Inhabitants may preſcribe, 


as for a way or matter of eaſe, as it is ſaid in 7 Ed. 4. 15 Ed. 4. and 


18 Ed. 4. and 6 Coke, Gatwood's Cafe. - 
Secondly, real Pretcription, and this is Inherent to the Eſtate, and 


this is where a man preſcribeth that he and all thoſe whoſe Eftate he 


hath, &c. : | 
Thirdly, local Preſcription, and that is, where a man preſcribes to 
have a thing; appendent or appurtenant toſhis Mannoy, .and this is ſo 
fxcd to the Land, that whither ſoever the Landigoes, the Preſcription 
is concomitant unto it, and it ſeems to- him that this Common' 
is annexed to. the Land by Preſcription and-{o local, and cannot be {+ 
parated, but always ſhall go with the Land, into whoſe ſoever hands 
That comes,(but Dixit #o# Probavit )And for this he ſuppoſed that the 
Cuſtom of Copy-hold' is, that the Copy-hold ſhall deſcend to the 
youngeſt Son, it the Copy-holder purchaſe the Free-hold, and the Fee- 
ſimple of the Copy-hold, ſo that'this'is. made Free-hold, this (ſhall de+ 
ſcend to the youngeſt Son : fo if a Copy-holder by Cuſtom is diſ- 
c'arged of payment of Tithes'in kind, fo the Office of the Madcr- of 
the Rolls hath many liberties pertaining. to-it; andithis is- granted. Dwx- 
raxte placito, yet if.the King grant thatin Feeas he may, yet he ſhall 
have all:the Fees andPriviledges: annexed to that, and fo.it (cems to: 
him that this Common being annexed''to-the! Land, though-that- the; 
OE Eftate 


pt Þ @ wi." 
Part I. Marſam 4ge»ſ# Hunter: 
Eſtate be encreaſed,yet the Common remains : His ſecond Reaſon was 
of the manner of conveyance, and that was by confirmation, and it 
that conveyance had been by Feoffment, peradventure the Common. 
had been gone : But a confirmation enures always upon an Eſtate 
precedent, and though that this ſometimes enlargeth the Eſtate , 
yet this doth not alter the Eſtate, as toany priviledges annexcd to 
it : His third Reaſon was of the matter of the confirmation and 
that is , that he hath confirmed it with the appurtenances , and 
this ſeems to him, admitting that the Common had been exfting, yet 
theſe words with th —_— amount to a new Grant of a Com- 


fa 
mon, as in the CaſeVt Corody, in 22 E4. 4. 17. and 18. If the King. 


grant to one ſuch a Corody, as 1. $. had, he ſhall have ſo much bread 
and Beer, as 1. $. had 3 ſo here when he grants and confirms that with 


the appurtenances,this is with all ſuch priviledges as I. S. had ſo here-: 


when he confirms with the appurtenances this is with all the privi- 
ledges that the old Eate had, and ſo this ſhould be a grant of ſuch 
Common as was annexed to that.and ſo it ſeemed to him for theſe Rea- 
fons that the Common remains :: To which it was ſaid by.Davzes of 
the other part, that he agreed all the manners of Preſcriptions, but he 


denicd that it was a local Preſcription, that is to Land, butonly-to an- 
Eſtate, and this proves well the words of the Preſcription, for the - 


Copy-holder ought to preſcribe, that is, that every cuſtomary Tenant 
within the Mannor, &r. So he hath his CAnmon in reſpe& that he 
is cuſtomary Tenant, and this is in reſpe&of the Eſtate which he hath» 
by the Cuſtom, and.not in reſpe& of the Land, and that this ſhall not 


enure as a new Grant, he cited a Caſe to be adjudged Michaelmas 43.. 


and 44 Eliz, in the King's Bench, Rot. 367, where in Treſpaſs the 


Defendent juſtifies the lopping of Trees in the Waſte of the Lord ,.. 
where the Cuſtom was that every-Copy-holder might ſhridethe. Trees 
in the Waſte of the Lord; and that he was a Copy-holder there, and- 


the Lord granted to him the Inheritance of his Copy-hold, with all: 
fach Lands, Tenecments, and Commons of Eftovers pertaining to the 
Copy-hold, and adjudged that inſomuch that the cuſtomary- Eftate 
was deſtroyed 3 this Cuftom yyas not now- annexed to the. Land, but: 
_ being determined with the Eſtate cannot be ſaid appertaining to it, and 


for thatThe Juſtification i113 and it ſeemed to him to be all one with 
the principal Caſe,and it was adjourned, and after in Michaelmas Term - 
8. Jacobi, .it was adjudged that the Common. was extind& and not. 


revived. 


E er 2- Hillary, 
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Hillary 7 Jacobi 1609. i» the King's Bench. 
ProdQor againft Johnſon. 


He Caſe hath depended ſeven years in this Court upon a Writ of 
Errour, was this: Two Joynt-Tenants for years of a Mill, one 
grants his Eſtate ſeverally to another and dies, the Grantee doth not 
enter yet : The other reciting the Leaſe to himgnade, and to his com- 
panion joyntly, and that his companion died, Þ that all belonged to 
him as ſurvivor (as he intended) grants all the Mill to Fobuſoz, and all 
his Eftate, Right and Intereſt in that : And covenants that the Grantee 
there (hall continue diſcharged and acquitted of al! Charges and Ins» 
cumbrances, or other Act or Ads done by him, and after binds him- 
{elt in a Bond to perform all Grants, Covenants, and Agzeements,con- 
tained in the Indentures, according to the intent and meaning of the 
parties, and after the Grantee of his companion entred into the half, 
and the queſtion was, If the Bond were forfeit or not 3 and it was 
adjudged in the Common Bench, that the Obligation was forfeited : 
And the matter was argued this Term in the Court by Telverton of 
Grayes Inne, that the Bond ſhall not be forfeited, for the Bond was 
with Condition to perform all Grants, &«c. according to the true 
intent and meaning of the parties, and then Jct us fee what was the 
intcnt of the parties, and ſurely this appears by the recital in the 
Indenture, and for that he ſaid that all appears to him as ſurvivor 
(as he conceived ) fo that he was doubtful of that, and for that 
his meaning was, that if he had all, then to grant all z and it he had 
but a moiety, then to grant but a moiety 3 and this proves well the 


. words ſubſequent, where he faith that he granted the Mill (and all 


his Eſtate, Right and Intereſt in that ) ſo that he did not intend to 
grant more than his Eftate,and theſe words ſnbſequent qualitie the ge- 
neral words precedent, and fo it ſeems to him that the Obligation 
ſhall not be forfeited. . 

And Sir Robert Hitcham the Queen's Attorney to the contrary , 
and that the Bond was forfeited, tor he hath bound himfMf to per- 
form all Grants, and he hath not performed his Grant, for he grant- 
£d all the Mill, and then though but a moiety paſſeth, yet he ſhall 
torfeit his Bond,if the moiety be evicted; and for that if a man which 
hath nothing in the Mannor of D. makes a Leaſe by Deed indented 
to F.S. and binds himſelf to perform all Grants, though that no- 


' thing paſſes, yet if he enter and be ejected, he ſhall have Debt upon 


his Obligation : and he cited one Telvertox's Calc to be adjudged, but 
did not tcll when, where a man which hath nothing in the Mannor 
of 
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of Dale, covenants with F. $.. to ſtand ſciſed to the uſe of him and his 
Heirs. at Michaelmas , and before Michaelmas he purchaſes the 
Mannor of Dale, and it was reſolved that no uſe (hall be raiſed at 
Michaelmas, for he had not the Mannor at the time of the Covenant, 
and alſo it wis reſolved that no Action of Covenant lies upon the Co- 
venant, but he ſaid that it is a clear Caſe, that if he had entred into 
a Bond to perform all Covenants in the Indenture, that the Bond 
hall be forteited, though that he could not have Action of Covenant 
upon the Covenant 3 and alſo he ſaid, that he well agreed the Caſc 
of the Lady Ruſſel, which was adjudged alſo (but Neſcto quand) 
where a man made a Leaſe for years of the Mannor of- Dale except 
one Acre, the Leſſee binds himſelf to perform all agreements, and af- 
ter the Leſſee enters into the Acre, this ſhall be no breach of the Con-+ 
dition, for this exception is no agreement, for nathing ſhall be ſaid 
an agreement in an Indenture, but that which paſſeth in Intereſt, and 
10 he ſaid, that though that the Leſſee cannot have an Action of Co- 
venant in the principal Caſe, infomuch that this is ſo ſpecial, yet the 
Bond ſhall be forfeited upon theſe Words, Grants, and Agreements, 
and the Covenant ſpecial doth not qualifie the general expreſs Grant. 
And after four Juſtices, that is Flemming the chief Juſtice, Williams , 
Telverton and Crooke, were of opinion that the Bond is forfeited, and 
this for the generalty of the Grant, and his intent was clearly to paſs 
all 5; but Williams, if he had ſaid, Totwum Molendinum ſunm, or all bis 
Eſtate in the Mill, there peradventure it ſhould have been otherwiſe 3 
and ſo a difference where he ſaith he grants the Mill and all his Eftate 
in that, and where he grants all his Eſtate -in the' Mill , for in the 
tirft Caſe all paſſes by the Grant of the Mill, and theſe words which 
are after, are but wor@s explanatory, as Crooke ſaid, and it was ad- 
journed, | 

And after in Eaſter Term next enſuing, Hitcham the Queens At- 
torney came again, and prayed that the Judgement be affirmed 3 
and Telverton of Grayes Inne (aid ; that he had conſidered of Noke's 
Caſe, 4 Coke, and this was all one with this' Cafe, for the Cafe was 
thus 3 A'man lets a Houſe in London by theſe words, Demiſe, Grant, 
&c, that the Lefſce ſhould enjoy the Houſe during the Term with- 
out evidion by the Leſſor, or any claiming from or under him, and 
the: Leſſor was bound to perform gall Covenants, Grants, Articles 
and. Agreements, :25 our Cale: is, and there- by the whole Court, 
that "the ſaid expreſs Covenant - qualifies the! generalty of. the Co- 
-yenants by the words Demiſe and:Grant, which is all one with our 
Caſe, for firſt he granted, Totum Molendinum, and after Covenants 
that. he: ſhould enjoy , ec. againſt himfelf, and all which claim, 
in, by, from, or under him., and after binds himſelt ro perform 
all Grants, Covenants ,: Articles and Agreements, 'and fo it ſeems 
48 to 
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Hillary 7 Jacobi 1609. i the King's Bench. 
Proctor againſt Johnſon, 


He Caſe hath depended ſeven years in this Court upon a Writ of 
Errour, was this: Two Joynt-Tenants for years of a Mill, one 
grants his Eſtate feverally to another and dies, the Grantee doth not 
enter yet : The other reciting the Leaſe to himgnade, and to his com- 
panion joyntly, and that his companion lied, that all belonged to 
him as ſurvivor (as he intended) grants all the Mill to Fohnſon, and all 
his Ettate, Right and Intereſt in that ; And covenants that the Grantee 
there ſhall continue diſcharged and acquitted of al! Charges and In+- 
cumbrances, or other Act or Acts done by him, and after binds him- 
felt in a Bond to perform all Grants, Covenants, and Agzeements,con- 
tained in the Indentures, according to the intent and meaning of the 
parties, and after the Grantee of his companion entred into the half, 
and the queſtion was, If the Bond were forfeit or not 3 and it was 
adjudged in the Common Bench, that the Obligation was forfeited : 
And the matter was argued this Term in the Court by Telverton of 
Grayes Inne, that the Bond ſhall not be forfeited, for the Bond was 
with Condition to perform all Grants, &c. according to the true 
{ntent and meaning of the parties, and then {ct us fee what was the 
intcnt of the parties, and ſurely this appears by the recital in the 
Indenture, and for that he ſaid that all appears to him as ſurvivor 
(as he conceived ) fo that he was doubttul of that , and for that 
his meaning was, that if he had all, then to grant all; and it he had 
but a moiety, then to grant but a moiety 3 and this proves well the 


. words ſubſcquent, where he ſaith that he granted the Mill (and all 


his Eſtate, Right and Intereſt in that ) fo that he did not intend to 
grant more than his Eſtate,and theſe words ſnbſequent qualitie the ge- 
neral words precedent, and fo it ſeems to him that the Obligation 
ſhall not be forfeited. , 

And Sir Robert Hitcham the Queen's Attorney to the contrary , 
and that the Bond was forfeited, tor he hath bound himfMf to per- 
form all Grants, and he hath not performed his'Grant, for he grant- 
£d all the Mill, and then though but a moiety paſſeth, yet he ſhall 
torteit his Bond,if the moiety be evicted; and for that if a man which 
hath nothing in the Mannor of D. makes a Leaſe by Dced indented 
to F.S. and binds himſelf to perform all Grants, though that no- 


' thing paſſes, yet if he enter and be cjected, he ſhall have Debt upon 


his Obligation : and he cited one Telverton's Cafe to be adjudged, but 


did not tcll when, where a man which hath nothing in the Mannor 
of 
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of Dale, covenants with F. 8. to ſtand ſeiſed to the uſe of him and his 
Heirs. at Micbaelmas , and before Michaelmar he purchaſes the 
Mannor of Dale, and it was reſolved that no uſe (hall be raiſed at 
Michaelmas, for he had not the Mannor at the time of the Covenant, 
and alſo it wis reſolved that no Action of Covenant lies upon the Co- 
venant, but he ſaid that it is a clear Caſe, that if he had entred into 
a Bond to perform. all Covenants in the Indenture , that the Bond 
thall be forteited, though thatthe could not have Aion of Covenant 
upon the Covenant 3 and alſo he faid, that he well agreed the Caſc 
of the Lady Ruſſel, which was adjudged alſo (but Neſcro quand») 
where a man made a Leaſe for years of the Mannor of- Dale except 
one Acre, the Lefſece binds himſelf to perform all agreements, and af- 
ter the Leſſee enters into the Acre, this ſhall be no breach of the Con- 
dition, for this exception is no agreement, for nathing ſhall be ſaid 
an agreement in an Indenture, but that which paſſeth in Intereſt, and 
{0 he ſaid, that though that the Leſſee cannot have an Action of Co- 
venant in the principal Caſe, inſomuch that this is ſo ſpecial, yet the 
Bond ſhall be forfeited upon theſe Words, Grants, and Agreements, 
and the Covenant ſpecial doth not qualifie the general expreſs Grant. 
And after four Juſtices, that is Flemming the chief Juſtice, Williams, 
Telverton and Crooke, wcre of opinion that the Bond is forfeited, and 
this for the generalty of the Grant, and his intent: was clearly to paſs 
all 5 but Williams, if he had ſaid, Totwm Molendinum ſunm, or all his 
Eſtate in the Mill, there perad venture it ſhould have been otherwiſe 
and ſo a difference where he ſaith he grants the Mill and all his Eſtate 
in that, and where he grants all his Eſtate -in the Mill, for in the 
firft Caſe all paſſes by the Grant of the Mill, and theſe words which 
are after, are but wor&s explanatory, as Crooke ſaid, and it was ad- 

journed. | 
And after in Eaſter Term next enſuing, Hitcham the Queens At- 
torney came again, and prayed that the Judgement be affirmed 3 
and Telverton of Grayes Inne (aid , that he had conſidered of Noke's 
Caſe, 4 Coke, and this was all one with this Cafe, for the Cafe was 
thus 3 A'man lets a Houfe in Londox by theſe words, Demiſe, Grant, 
&c, that the Lefſce ſhould enjoy the Houſe during the Term with- 
' out eviction by the Leſſor, or any claiming from or under him, and 
the. Leſſor was bound to perform gall Covenants, Grants, Articles 
and. Agreements, as our. Caſe: is, and: there- by the whole Court, 
that "the ſaid expreſs Covenant - qualifies the: generalty of. the Co- 
-yenants by the words Demiſe and Grant, which is all one with our 
Caſe, for firit he granted, Totum Molendinum, and after Covenants 
that. he- ſhould enjoy , &c. againſt himfelf, and all which claim, 
in, by, from, or under him., and after binds himſelt to perform 
all. Grants , Covenants ,: Articles and Agreements, 'and fo it ſeems 
. to 
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to him, that it's an expreſs Dpyenant, tn 'this' Caſt-.as 'well as in o- 
ther, and qualifies che. general Corecnant ,. implyed by the word 
{(Gramt) and then the Gragtte being outed by & Title Paramount, nb 
AGion of Debt upon {ach Obligation , and prayed that the Judge- 
ment be reverſed, and: the Juſtices ſaid they would conſider Noke's 
Cafe, and the next day their opinions were prayed again, and the chief 
Juſtice (aid that he had {een Noke's Caſe, and faid, that there is bur 
a ſmall difference between the cafes, but he faid that ſome difference 
may be collected. EO | | 

For firſt in- our Caſe, is a Recital of the F tate of the Grantor , 
that is, that all belongs to him as Survivor, and for that this was a. 
manner of Faducement of, the Grantee to be more willing , and for- 
ward to accept of the Grant, and to give the greater conſideration 
for it, but in Nokeg's Caſe these is no-recital; and fo this may be the 
diverſity. | . 

Secondly, In Neke's Caſe, the Term paſt all in Intereſt at the 
firſt, and the Grantee or. Leſfee, had once the effe@of this Leaſe in 
Latercft of the Leſfor, bat in this cafe when two Tenants in Common, 
and one grants Totwm Molendinum, there paſſes but a half at the firſt, 
and-ſo the grant is not fapplied for- the other half, and then if the 
ſpecial Covenant ſhall- qualife the general, &c. The Grantee thall 
not haveany remedy for a half at all, and this may be the other di- 
verlity. But admitting that none of. theſe will make any.difference, 
then he ſaid that all the Court agreed, that this point in Noke's 
Caſe was not adjudged, but this was a. matter ſpoken collaterally 
in this cafe, and the caſe was adjudged againſt the Plaintiff for- other 
reaſons, for, that that: he did not ſhew that-he which evicted this 
Term had title Paramountz for otherwiſe The Covenant-in Law 
was not broken, and for this Reaſon Judgement was given againſt the 
Plaintiff, and not upon the other matter, and ſo the whole Court 
- againſt Nokg's caſe : And the chief Juſtice faid, that to that. which 
is. (aid in Noke's caſe, that otherwiſe the ſpecial Covenant ſhall be 
of noeffet, if it cannot qualifie the generalty of the Covenant in. 
Law, he faid-that this ferves well to this purpoſe, that is, that if the 
Lefſor dies, and any. under. the Tcſator claim the Eſtate, that the: 
AcGion of Covenagt in this cafe lies againſt his Executorrs , which 
remedy otherwiſe he cannot haye, for if a man makes a. Leaſe by. 
theſe words (Demiſe aud Grant;) and dies, Aion of. Covenant doth 
not. lic againſt his Exccutors, as it-is-faid in 9 Eliz. Dyer257. Bat 0- 
ther wiſe upon:expreiſs Covenant, and then this expreſs ſpecial Cove- 
nant ſhall be to this purpoſe. ' And-alſo it ſeems to him-that if a man 
demiſe and grant his Land for years, and. there are other Covenants-. 
is. the Deed, that. in. this caſe if the Leffar binds himſelf to perform . 
all Covenants, that: he is. not bound by: his. Bond to perform. Cove- 
nants- 
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nants in. Law; andhe'eited that to'this purpoſe, the Books'of 22 H. 
6; and 6'Ed, 6,-B, Tender , that if a than makes a Leaſe for years 
rendering Rent, this is Covenant in-Law, as it is faid, 15 H, 3 Dyer, 
anda man ſhall have Debt or Covenant for that, and yet if a man 
binds himſelf in a Bond to perform all Covenants, where there are 
other Covenants in the Deed, and after doth not pay the Rent, no- 
AdQion of Debt lyeth upon this Obligation , nor the nature of the' 
Debt altered by that z and heſaid that the Munday next, they would 
pronounce Judgement in the Writ of Errour accordingly, if nothing 
thall be faid to the contrary, and nothing was ſaid. 


| Hillary 7 Jacobi 1609. in the King's Bench. 
- Barton's Caſe - 


'J He Caſe was this: A man was taxed by the Pariſh for Repara- Pronibitien, 
tions of the Church, and the Wardens of the Church ſucd tor | 
this Taxation in the Spiritual Court : and hanging this Suit, one of | | 
the Wardens releaſed to the Defendent all Actions , Suits, and De- 
mands, and the other fued forward, apd npon this the Defendent 
there procured a Prohibition, upon which matter ſhewed in the Pro- 
hibiction was a Demurr joyned 3 and Davenport of Grayes Inne mo- 
ved the Court for a Conſultation, and upon all the matrer as he faid, 
the point was but chis, If two Wardens of a Church are; and they | 
ſue in the Court Chriſtran for Taxations and one Releaſe, if that ſhall | 
barr his Companion or not. And it ſeems to him that this Releaſe 
ſhall not be'any Barr to his Companion, or Tmpediment to fue; for he 
ſaid, that the Wardens of a Church are not parties intereſted in 
Goods of the.Church, but are a ſpecial Corporation to the Benefit 
of the Church; and'for that .he cited the Caſe in $ E4.4. 6. The 
Wirdensiof the Chinch brought Treſpaſs for goods, of the Church'tas 
kewoutof' their Poſltfſori; #nd they counted, 4d danniam Parochi: 
erorum, and not ro Tel | proper damage, and the 11 H.q. 12.12 B 
7.27 43 H. 7.9. Wheteit is ſaid expreſly, that the Wardens of the 
Church are a Corpdoratiori only for the Benefit of the*Chuxch,” and 
not for the difadvantage of that, but this Releaſe ſounds to 'difad+ 
vantageof the'CHarch; 'and'for that" ſeems ta Him no Bart; a1(6 this 
Corporation conſtifbf two” Perforis,and the'Rtteafe of ones noching 
worth, for he was but one corps, and the moiety of the corps coul 
not Releaſe; and for theſe Reaſons he prayed a conſultation. And Tel- 
vertox to the contrary, ind he took a difference, and ſaid, That be 
apreed_ that if the Wardens of the Church have once poſſeſſion of the - 
Cher, there in Afton of Treſpaſs brought for theſe Goods, one War- 
den cannot Releaſe, but this Tax for which they ſue isa thing _ 
Y 
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ly .in Action of which they haye;not ;any poſſeſhon of that before * 
and there he cannot,ſue alone and for-thatithis Releaſe ſhall barr his. 
companion. And the Court interrupted him, and faid, that cleerly 
cenſuttation ſhall be granted 3. and Flemming chick Juſtice, we have 
not need to diſpute this Releaſe, whether it be good or.not, and there 
is a difference where ſuit is commenced before us, as if Wardens of 
the Church brought Treſpaſs here for Goods of the ( hurch taken , 
and one Releaſe, then we might diſpute if this Relcaſe were good or 
not,but when the matter. is originally begun betore them in the ſpiritu- 
al Court, and there is the proper place to ſue for this Tax, and not. 
any where elſe, we have nothing to do with this Releaſe, and for that 
by the whole Court, a conſultation was awarded, 


Hillary 7 Jacobi 1609. i the King's Bench. 


Style's Caſe. 
Defendett. JF Pon a Motion. made by Telverton on the behalf of one Styles > 
op © the Caſe was this; Style;*had a Judgement in EjeGione Firme, 


on delivered and was - put in poſſcſhon by the Sherift, by an Habere facias poſſeſio- 
Por ra: nem, and aftcr the Detendent cnters again, within the two weeks after. 
fionm, Execution, and. the Writ was. xeturned, but not filed :_ And Telver- 
ton moyed the Court for another Writ of Execution ; and by 1/1- 
liams he-cqiald not have a new Wit. of Exccution, but is put to his. 
new Action, .and the. filing of the Writ is not material, for it is in. 
the Ele&ion of the Sheriff, if he will File or return that or not ;. 
but he aid, if the Execution had. not been fully. made, as: he: ſaid. 
there was a Caſe, where the Sheriff made an Execution of a Houſe, 
and.there were ſotne perſons which hid themſelves in;the.upper Lofts. 
ofthe Houſe, and-after the Sheriff 'was gone, they came _— and. 
euted thoſe that the Sheriff had put in poſſeſſion before ; and in, 
this Caſe, a bw, We rit of Execution, was awarded 3 but there a. full. 
Exccution was got made, and 1o the.difference ;_ But the. chief Ju- 
tice ſajd, That-if the Sheriff put a map in poſſeſſion, and after the. 
other. which. was pat, out, enters, in forthwith, that. in this Caſe. the. 
Court may award 8n Acjachment againſt him, for, cuntempt againſt, 
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Hillary 7 Jacobi 1609. i= the King's Bench, 
Gittins againſt Cowper. 


. Uſtom of one Mannor was, that if any Copy-holder within the 

Mannor committed any Felony, and this be preſented by the 
'Homage, that the Lord may take and fſciſe the Land : a Copy-holder 
committed Felony, and this was preſented by the Homage, and after 
the Copy-holder was Indicted, and by Verdid& acquit , and the Lord 
-entred 3 and if the entry were lawful or not, was the queſtion : The 
points were two, | 

Firſt, if the Cuſtom were good, 

Secondly, admitting the Cuftom to be good, if this Verdict and 
acquittal ſhall conclude the Lord of his entry. 

And Walter of the Inner Temple argued that the Cuſtom was 
-good, and that the Loxd was not concluded by this Verdi ; And 
to the firſt point he ſaid, That it was a good Cuſtom : Firſt, inſo- 
much it might have a reaſonable beginning, and for that he cited 
the Book of 35 H.6. where it is ſaid, that ſuch Cuſtoms which 
might have reaſonable beginning ſhould be good, and to that he 
cited a Caſe which was adjudged, as he faid, in 27 Eliz., and was 
one-Delve's: Caſe, and the Caſe was this; A 2uo warrants iſſued a» 
us Haro to know 2uo warranto he held a Leet, to which he 
pleaded, that he was ſeifed of ſuch a Meſſuage, and that he, and all 
thoſe whoſe Eſtate he hath in the ſaid Mefſuage have ufed always 
to have.and hold a Leet there within the Meſſuage : If this Pres» 
{cription,,. that is to have a Leet appendent to a ſingle Meſſuage 
was good or not , was the queſtion : And it was"adjudged, infomuch 
that by reaſonable intendment, it might be that this Houſe was the 
Scite of a Mannor, and the Lord granted that with the Leet, the 
Preſcription adjudged good : and he ſaid that many Cuſtoms are 
grounded upon the Nature of the place, and for that he faid that 
this Mannor was adjoyning to great Woods, and it might be that the 
Copy- holders committed Felonies and Outrages, and after fled into 
the Woods, and there lived, and yet enjoyed the benefit of their 
Copy-holds, and for that it was reaſonable for the Lord to annex 
ſuch a reftramt and condition 3 that is, if they committed any Fe- 
lony,. this ſhould be a forfeiture of their Copy-hold, and this ſhould 
be a means to bridle them to commit ſuch heynous and odious of- 
fences: And that Cuſtoms ought to have a reſpect to the place z he 
cited the Caſe of 12 H. 3. where the Cuſtom of the Iſle of Man was, 
that if any man ſtole a Hen or '-a Capon, or ſuch ſmall matter, that 
ſhould be Felony , but if he _ Horſe that ſhould not. RO 
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tony-, for a man may privily convey away a Hen, or might con- 
ſume it , but for the ſmalneſs of the place, and being compaſſed 
with the water, he could not ſo do with a Horſe: So in 3g H.s, 
that the married Wife of a Merchant in London, may ſuc and be 
ſued by the Cuſtom; and the reaſon is that Loxdoyn is the chief City 
and place of Merchandiſe within the Realm of Englaxd, and it is 
conceived that the Merchants cannot be always relident there, but 
ſometimes beyond Sea, or other where about there bulinefs and affairs, 
and for that it ſhall be reafonable that his Wife ſhall ſue, and ſhall be 
ſued in his abſence. And in time of E.1. Title Preſcription, the Cuſtom 
of Hallifax, that if any Felon be takgn with the manner, be ſhall be forth- 
with beheaded; and this was, as it ſeems, for the better ſuppretling 
the common Felonies there committed, and fo he concluded for this 
Reaſon, that this cuſtom might have ſuch reaſonable beginning, and 
in reſpect of the place that ſhould be a cuſtom. 

His ſecond Reaſon was, that this might begin at this day lawfully, 
Theretore this ſhall be good 3 and for that he cited the caſe of 10 H. 
7.11. That if a man make a Feoffement upon condition that the Fe- 
offee ſhall not commit Felony,that this is a good condition, but he ſaid, 
that he ſuppoſed; that if the Feoffee commit Felony, and the Feoffor 
enter into the Land, and after the Feoffee is attaint of this Felony, 
that now the Lord ſhall enter by Eſcheat, and his reaſon was, that the 
Statute of Weſtminſter 3. De quia emptores terrarum , prohibits any 
man to make a Feoffment, to the prejudice of the Lord, to his Ward- 
ſhip or Eſcheat. 

His third Reaſon was , that this was a good Cuſtom, infomuch 
that this was annexed to an Eftate created by Cuſtom, and for that he 
Cited one Skegg's Caſe to be adjudged in 24 year of Eliz.and was thus 
that is, the Cuſtom of a Mannor was, that a married Wife Copy- 
holder-might ſurrender to the uſe of her laft will, and after might de- 
viſe to her Hushand 3 and it was adjudged, inſomuch that this was 
annexed to her Eſtate which begun by Cuſtom, this was a good Cu- 
ftom 3 and the 3. of Ed. 3. At the'common Law ſuch Cuſtom is void, 
and after he cited a Judgement in the point given in this Court 23 of 
Eliz. Rot. 5014. or 504, or 5004. that the ſame Cuſtom, was ad- 
judged a good Cuſtom : after he anſwered ſome objections which 
might be made againft that Cuſton, that is. 

Firſt , for the uncertainty of the time, when the preſentment 
ſhall be by- the Homage, and to that he ſaid, that the Lord may 
make that when he will, and the time doth not take away the of- 
tence, and no prejudice upon that deſcends to the Heir, but this is to 
his advantage. 

Secondly , becauſe no number certain of the Homage, and that 


every Trial tauſt be by twelve, and. to that he anſwered, that we 
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are not now in point of Tryal, but only for the information of the 
Lord. 

Thirdly, this is againft the nature of a Court-Baron to enquire of 
Fclonies 3 and to that he ſaid, there is not any enquiry made here, but 
only to inform the Lord, and ſuch a thing is not againſt the nature 
of the Court which inlargeth this. 

Fourthly, the offence is againſt the King, and a common perſon 
ſhall not have the puniſhment of that, to that he ſaid the King ſhall 
not have any benefit of it, for he ſhall not have any Eſcheat of Copy- 
hold Lands for Treaſon or Felony. 

Fifthly, this is againſt the King's Prerogative, to that he ſaid, that 
Cuſtom miy be againſt the Prerogative of the King, as if a man 
claim Waif or Stray by Preſcription theſe are things given to the 
King by his Prerogative , and yet Preſcription for them is good, 
and fo he concluded this firft point, that the Cuſtom was 
good. 

To the ſecond point he conceived, that this Verdi and acquit- 
tal ſhall not conclude the Lord, and for that he faid, that at the 
Common Law, if a Verdict had been given, and no Judgement upon 
it, the party was not concluded to bring the ſame Action, 18 Ed. 3. 
35. Then comes the Statute of 2 H. 4. And this outs non-ſuit after 
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Verdi&, and yet if Verdi be imperted&, or finds a thing not in Iſſue, Nonſnit af- 


there non-ſuit may be after Verdi&, as it is (aid in 22 Ed, 4. 10. 
And if Verdid be given in the point, and Judgement upon that, doth 
not conclude the party to have action of more high nature, as it is 
ſaid in 3 E4.3.and 3 Aſiſe 1. and Hrdſor's Caſe in the 4 Coke and as. 
it is in Tryals of Land, (o it is in Tryals of Life, as 2 R. 3. 14.7 H. 
4-34. Then if the party himſelf ſhall not be bound by verdi&, A for= 
tiori, a ſtranger ſhall not be: alſo in every Eſtoppel, there ought to be 
a matterof Eſtoppecl, for the Jury is not ſworn to give their Verdict ac- 
cording to the Truth in Deed, but according to the evidence to them 
givcn, and then if falſc evidence, or no evidence be given , it ſhall 
be hard, that this ſhall conclude any of his right z alſo there there is no 
party to be eſtopped, becauſe a ſtranger as is aforefaid,allo the acqui- 
tal is in ſuch manner, that is, that he hath not committed the Felony 
in manner and form as in the Indiment is alledged;and this doth not 
anſwer the Cuſtom, becauſe general z ſo it ſeems to him), that this 
(hall not be any conclulion fo the Lord, and ſo for both points the 
entry not congeable. | 

And Stevens tothe contrary,and it ſeems to him briefly that the Cu» 
ſtom was not good, and he denyed the Rule, that is, that that which 
might have reaſonable beginning by agreement of parties ſhall make 
Cultom good;z and for this Littletox ſaith in his chapter of Villainage, 
that if the Lord of one Mannor will — to have Fine, if any of _ 
Fi 2 oO 
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Tenants marry their Daughters without his licenſe, this is a void Cue 
fiom, and yet it may be ſuch agreement between the parties at the 
fuſt, and it ſeems the Cuſtom not. reaſonable, for it is too general , 
that is, if any Tenant, and doth not exclude Infants. 

Secondly, if any Felony be committed, and this in includes petty 
Larceny, and Maim by involuntary means, for theſe are Felonies: 
and. for that ſce, 13 H. 7.19; 6 H. 7. that in Appeal of Maim, a man 
ſhall count Feloxice, and yet it ſhall be hard that a man ſhall loſe his 
Land for theſe Felonies. Secondly, Homage cannot enquire of the fact 
of Felony, but of the conviction of Felony, ard ſo it ſeems to him 
the Cuſtom ill, and to the other point it ſeems that the Lord (ſhall.be 
concluded.,and to that that hath been objected,that the Lord is a ſiran» 
ger to the Verdi, and for that cauſe ſhall. not be eftopped, he ſaid that. 
the Lord is no ſtranger, for.in this-Caſe every man is party, and every 
man may give Evidence for the King,and he cited the Caſe in the time 
and title of Mortdanceſter, where the Caſe was, where a man was as 
Y principal for the Death of 7. ©. and another as acceſſary in recciving 
? the Principal, after the principal was Out-lawed, and the Acceſſary. 
hanged, and the Lord ſeiſed the Land of the Acccſſary for Eſcheat, 
after came the principal and reverſed the Out-lawry, and was found. 
not guilty, and the Heir.of him which was hang'd, entred upon the 
Lord, and adjudged, inſomuch, that there cannot be an Acceſſary, un- 
leſs there be a principal 3 that the entry of the Heir was lawful in, 
this Caſe; ſo he ſaid in this Caſe, inſomuch that the. Copy-holder is 
acquitted by Verdict, and found not guilty, and ſeems to him that the 
entry of the.Lord (hould not be lawful, and by the whole Court the 
Cuſtom was good, but they did not deliver any opinion upon the fe-. 
cond point, for they moved the partics to compolition. 


Hillary 7 Jacobi 1609. in the King's Bench. 
Barwick and Foſter's Cafe; 


Referragen A Man made Leaſe for two years.at Michaelmas, rendering two 

chreimas, or ſhillings yearly during the Term, at the Feaſt of the annunci- 

ten days at- ation of our Lady, and Michaelmas, or ten days after, at the Feaſt 
of Saint Michael in the laſt year the Rent is not paid, the queſtion 
was what remedy the Leſſor hath for his Rent of this half year, and 
the opinion of. Flemming chief Juſtice, and Williams was, that be hath 
no remedy. 

And firft they ſaid, as this Caſe is, the Leſſee hath cleQion to pay 
either upon the Feaſt, or upon the tenth day after, and that is for the 
benctit of the Leſſee, then. he hath made his EleRion not to pay tha 
| at. 
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at the Feaſt of St-Michael,then it is clear that the Leſſor hath no reme- 
dy by way of diſtreſs, for the Term isended before and by Action of 
Dcbt upon the Conrract, he hath ro remedy as it ſeems, as this caſe 
is. for the Contract is that the Rent ſhall be paid yearly during the 
Term, then when the Term is ended, the- Contract is detrminedy 
and for that» the chict Juſtice ſaid, That jf a man makes a Leaſe at 
Michaelmas for a year, rendering Rent yearly .at our Lady day,. 
and the ninth of Oober which is after . Michaelmzs, that the Leſſor. 
hath not any remedy for the Rent of the Jaſt half ycar , for that 
i5 not reſerved to be paid yearly , according to the Contra: And 
Telvert14 Juſtice agreed that the Leſſce hath EleRion as above , 
but he ſaith, when that is behind the tenth day after Michaelmas , 
then the Leſſor (hall bring his Action of Dcbt, and declare that the 
Rent was behind at the Feaſt of Saint Michael, and ſhall not make 
mention of the ten days after; and Coke Juſtice ſaid , That it ſcems 
to him that the Leffee ſhall' not have the bencfit of theſe ten days 
after the laſt Fealt, for the words of the Leaſe are (rendering 
Rent yearly ) during the Term at the Feaſts aforeſaid, or ten days at- 
tcrz ſo that the Leſſee (hall have the benefit of theſe ten days du» 
ring the Term, but not after, then he (hall not have theſe after the 
laſt Feaſt of Saint Micyael, for then ſhall the Term be ended : And af- 
ter in Trinity Term, $ Facobi: The Caſe was moved again and then- 
Flemming chief Juſtice conceived, that the Lefſce (hall not- have ten 
days after the laſt Feaſt;and this upon conſtruction to be made reaſona- 
bly.for otherwiſe the Term being ended, the Contract ſhould be de- 
termined with the Term,and ſo the Leſſor ſhould be without remedy 
for his Rent, and he ſaid, that reſervations are not taken fo lirialy, 
according to the letter. | 

And for that he erted the Caſe of Hill and Granger in the Come. 
fol. 171. where a man” makes a Leaſe for a year : And the Leaſe. 
was made in A-gujt, rendering Rent yearly at the Annunciation of. 
our Lady and Michaelmas , upon Condition of Re-entry : In this. 
Caſe the firſt payment ſhall be at the next Michaelmas after the 
making of the Leaſe, and not at the Annunciation of our Lady , 
though this is firſt in words, and this by reaſonable conſtruction, . 
for etherwiſe this word (yearly) ſhall not be ſupplied, and of this. 
ſee the Action ; and fo he ſaid in' this Caſe, Rent is reſerved yearly 
during the Term, at the Feaſts of the Annunciation of our Lady or. 
Michaelmas, or ten days after, he ſha]l not have ten days after the lalt. 
Feaſt ; But Wiliams held his old opinion, that the Leſſor hath no re= 
medy for the laſt half years Rent, and it was adjourncd... 
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N Treſpaſs for the Cloſe broken , the Defendent juſtifies, that it 
it was uſed within the Mannor of D. that every Farmer of ſuch 
a houſe (and averred, that that had been always let to Farm) had 
Common in the Lords Waſte : The houſe came into the hands of 
the Lord in Poſſeſlion : And he granted the Houſe and the Walte to 
F.S. in Fee, F.S. Bargains and Sells the Houſe to F. N. with all Com- 
mons, Profits and Commodities, uſed, occupied, and pertaining to 
the ſame: And after grants the Waſte to another : 1f the Grantee of 
the houſe ſhall have Common in the Walte was the quettion : And 
Telverton argued that the Common was gone, for it he ſhall have 
Common, this ſhall enure as a new Grant of a Cammon z but this 
cannot ſo enure for two Reaſons. 

Firſt, when a man will grant a Common, he ought to ſhew the 
place in certain where the Grantee ſhall have this Common, or other- 
wile the Grant is void : But hereno placeis ſhewed, and for that it 
cannot enure as a new Grant of a Common. 

Secondly, if that be a new Grant, yet this hath reference to 
the uſage, that is, Purd Uſitatum eſt, &&c. And this Uſtatum is 
wid; for it ſeems to him that Leſſee for years cannot alledge a 
uſage, for cvery (Uſitatum)) ought to go in one (elf fame current , 
not interrupted, as in the Caſc a of Copy-hold : But here every new 
Leaſe, is a new Contra& , and fo the uſage is interrupted , and 
then the Grant having the rcfcrence to the uſage, and that is void 
uſage , nothing ſhall paſs by this Grant, and for that in Loxg, 5 
Ed. 4. 40. it a cuſtom be againſt Law : And that is confirmed by 
the Ak of Parliament, this is void confirmation 3 for it hath re- 
#crence to a void Cuſtom , fo here this Grant hath reference 
to the uſage , and for that it ſeems to him that the Common is 

ONc, 
y Hatton Serjeant to the contrary, and that the Grantee of the 
Mecſſuage ſhall have Common , for this uſage is not a thing by 
ſtrictnels in Law appertaining*to the Land; but this hath gaincd 
his reputation , that that ſhall paſs very well in a conveyance by 
apt words: And for that it will not bedenycd, but if a man makes 
a Leaſe for years to one, and grants him Common for all his Kine, 
&c, And after this Leaſe expires, and he makes a new Leaſe, - and 
grants fuch Commons as the firſt Leſſee had , that this ſhall be a 
good Grant of Common to the Leſſee : So he 1aid in this Caſe, this 
grant of the honſe with all Profits and Commoditics ape 
and . 
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and appertaining to the ſaid Meſſuage, ſhall be ſaid a grant of ſuch 
Common, which other Leſſees of this Mannor have uſed, and this by 
reaſonable conſtruction in Law, to make good the conveyances of 
Lay-men , according to the common ſpeaking , for Benigne ſrnt 
Faciende Interpretationes Chartarum, &c. and for that he cited the 
Caſe of Hill and Grange in the Comment : Where the Caſe was, that 
a man made a Ecaſfe-tor years of a Houſe and a hundred Acres of 
Land appertaining to that , though the Land be net appurtenant 
to the Houſe, yet inſfomuch that this hath been uſually occupied 
with the Houſe, this ſhall paſs as appertaining to it : And ſo 26 
Aſſiſ. 38. a man makcs a Leaſe for lite rendering Rent, and after 
grants over the Rent to F.S$. and dies ; The Heir grants and con- 
firms to the Grantee and his Heirs, the ſame Rent with Clauſe of 
diſtreſs, and the Tenant for life dies, now 1s the Rent reſerved 
upon the Eſtate for life determined , and yet this (hall enure as a 
new grant of another Rent in quantity : So in Sir Moyle Finches 
Caſe, the Caſe of uſes, and Dxrham in Ejectione Firme ; A Leaſe 
was pleaded of a Mannor, whercof the Fields in which, &c. were 
parcel : And Iſſue was joyned , Quod mon Demiſit Manerium : 
And upon this Iſſue found it was, that there were not any Free- 
holders, but diverſe Copy-holders 3 and this was always known 
by the name of a Mannor, and it was adjudged that this (hall 
paſs for him which pleads the Demiſe of the Mannor : Then it in 
Judicial proceeding the Law makes ſuch favourable conltrudtion to 
make that paſs by a Mannor which is no Mannor in truth, becauſe 


it hath been uſually known by the name of Mannor , then it 


feems to him, @ Fortiere, that no more beneficial conitruction 
ſhall be made in conveyances, which always ſhall be conſtrued to 
the intent and meaning of the partics , and fo it ſeems to him that 
the Common remains, and Creoke, Telvertou, and the chick Juftice 
Flemming conceived that in reaſon he ſhall have the Common, but 
they did not give any abſolute opinion as to that : But Williams 
Juſtice to the contrary, and that the Leſſee for .years cannot have 
more, than he contracted for in his Leaſe, and then the Vſitatunz 
void, and the Lefſecs have taken that by wrong : And this Grant 


having reference to a void. and wrongful uſage, is not good , and. 


it is adjourned. 
Hillary 7 Jacobi 1609. 7# the King's Benchs 
Stydſon againſt Glaſle. 


"Tydſsn brought an Ejefione Firme againft Glaſſe: and upon ſpe- ,;.c..... 
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cial Verdict the Cale was this that is, That one Holbeam was Firms. 
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ſeiſed of the Land in queſtion in Fee, and made a Leaſe for life to 
Margaret Glaſſe, and after covenanted with John Glaſſe, Husband of 
the {aid Wife Leſſee, that before ſuch a day he would Levie a Fine 
to A. B. and to the Heirs of A. of the ſame Lands, which Fine 
ſhoulc! be to the uſe of the ſaid Glaſſe for ſixty years, to begin af- 
ter the dcath of the ſaid Margaret Glaſſe, with Proviſo within the 
fame Indentures , that if the ſaid Holbeam at a certain day ſhould 
pay to the faig obu Glaſſe a hundred pounds, that then the Leaſe 
ſhould ceaſe, and then of that the Conuſces (hould ſtand ſ(cifed to 
. the uſe of the ſaid Fob for his natural life, and after the ſaid Hol- 
beam diſſciſed the ſaid Margaret Glaſſe the Leſſee, and made Feoft- 
ment to the uſe of himſelt, and one Alice , with whom he intcend- 
.cd to marry, and to the Heir of their two bodies begotten , the 
remainder to the right Heirs of the Feoffor, and after the ſaid 
Feoffor and Ylice intermarried, and after the ſaid Holbeam tendered a 
hundred pound to the ſaid Fohz Glafſe the Leſlte tor years, and after 
the ſaid Jobs Glaſſe ailigned over his Term, and after the ſaid 
Holbeam by Decd indented and inrollcd, bargained and fold the ſaid 
Land to the ſaid Fob# Glzſſe and his Heirs, and after John Glaſſe dicd, 
and the Inheritance deſcended to the ſaid Margaret Glafſe Leſſee for 
life, the Conuſor dies, his Wife enters, and lets to the Plaintiff, the 
Defendent enters upon him, and the Plaintiff re-enters and brings 
Treſpaſs againſt the Defendent, which Juſtifies as ſervant to the Af- 
ſgnees of the Term, and if upon all the matter, ec. And it was ar- 
gued by Nichols Scrjeant for the Plaintiff, and he moved three points 
in the Caſe. 

Firſt, if by this Feoffment upon ſuch Condition as this is, had been 
extin& at the Common Law, or remains to the Feoffor notwithſtand- 
ing the Feoffment z for if he have Intereſt in the Land, then it is ex- 
tin&t by the Livery, for it is given of the Feoffor, and paſt out of 
him, and yet the Feoffee cannot have, and for that it is was, butif 
it were but Authority : as in 15 H. 7, Authority to ſ{cll the Land of 
the Deviſor, then the Authority remains, and is not extind by the 
Feoffment of the Land, fo power of Revocation to a ſtranger which 
is but Authority, is not extinct by a Feoffment : Albaixe*s Caſe, Coke 
112, 4, But if jt be right in Intexelt, then it is extin& by the Feott- 
ment, as power of Revocation to the party himſelf, reſolved to the 
point in Albaix's Caſe, ſo of Titleto Writ of Deceit, 38 E4. 3. 

So of a Title to be Tenant by the Courteftie, 9 H. 7. i, But by 
42 Edw. 3. by a Feofftment made by a Parſon of Land of his Rectory, 
the Tythes of that Land are not extinq, but xcmains notwithſiand- 
ing the Feoffment , for that it was collateral to the Title of the 
Land, as the Caſes of Authority are, which were put betorez then 
if this power to alter a Leafe by payment of a hundred pound be 
not 
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not any right nor: Intereſt, but a collateralpower, and the Authority 
not eutia by the Feoffment, but remains3 but admitting thar- it 
is in nature of an ordinary Condition, and that before the: Statute 
it ſhould be cxtin& by the Feoffment, for that it is the gift of the 
Feoffor, and it is not transferrable to the Feoffee : If now by the 
Statute of 32 H. 8. which enables Grantees of Reverfſions to take 
advantage of *Conditions, if the Condition be not transferred to the 
Feoffees, and ſo over, to he to whoſe uſe, that then by conſequence 
this remains to the Feoffor , which was the he to whoſe uſe, and 
then the tender of the money after, well may alter the Leaſe; it 
ſcems that ſo, for before the Statute, if a Leaſe for years had been 
made upon condition to ceaſe, and after the Leſſor enters upon the 
Leſſee, and makes a Feoffment, and the Leſſee re-enters, and breaks 
the Condition, the Feoffee ſhall take advantage of that Condition , 
being by way -of ceaſing of an Eſtate; ſo after the Statute, the Fe- 
offee of. the Leſſor ſhall take advantage of the Condition of Re-en- 
try, and of every other Condition annexed to the Revyerſion, as well 
as of one Condition to ceaſe, before the Statute, and as well that c- 
very Grantee ſhall do fince the Statute, for though that he comes 
m by Feoffment, which is wrong to the Leſſee, yet after the Re-en- 
try, the Leſſee is in nature of a Grantee: And he cited the Caſe of 
\Clifford's Errour, 7 E4. 6. to be, that Leſſor entred upon his Leſſee, 

and made a Fcoffment, if the Lefſee re-enter , the Rent and the 

Condition are revived again and the Feoffee ſhall have both : See 

Clifford's Errour, 7 Ed, 6, Dyer the laſt Caſe: And 1 M. Dyer 96. 
43. but there is not any ſuch matter, and for that it ſeems that he 
hath another report of this Caſe of Clifford's Errour, or otherwiſe 
he meant ſome other Caſe, and not Clifford's Errour, ſo is our Caſe 
the Condition , being inherent to the Reverſion, ſhall paſs with the 

Reverſion, be that by Grant or Feoffment, and when the Reverfion 

revived by the entry of the Lefſce, the Condition (hall be revived 

alſo, and it is the more ſtrong, inſfomuch - that the Condition is , 

that upon the payment of the Money the Leaſe for years ſhall ceaſe , 

and not that the Leſfor ſhall re-enter , that ſuch Feoffee ſhall take 
advantage of a Condition by way of ceaſing of that at the Common 

Law. 2 point, and for the ſecond point he would not argue againſt 

that, that he took to be clear, and for that he conceived the Law to 

be againſt his Clyent in this point, though that after the Diffeiſia and 

Feoftment the Free-hold could not accrue. -- 91 E] 

Thirdly, the third point was, that after the Diſſeiſin of the Te- 
nant for life, he that had future Intereſt of a Term to begin after 
the death of the Leſſee for life, (during the Diſſeifin) afligns 0- 
ver all his Intereſt , if the Aſſignment be good or not, and he ar- 
gued that not, for by him the Diſſciſin: of the Tenant for life, the 
Gg future 
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fature Intereft to: commence after 'the:death:of the Tenant for life; is; 
converted into: a: Right.,. and; Right of, a Term cannot be transfer-: 
red over, for-though:that Leffee tor years to begin preſently, may: 
grant over his Intereſt before his: Entry , and it is well for thar, 
that it is an Intereſt forthwith ,_ yet if before his Entry the Leſſor: 
be difleiſed:by, a iranger, yet by him. now , he cannot grant his In- 
tereſt over, for- that, it is: converted into a Right ot Term, but 
he. ought to re-enter: hefore that. the Leſſee -may grant over his 
Term, fo in: .our Caſe, though that before the diffeifin of the Lef- 
ſee for life, the-future Intereſt was transferrable over, for that, that 
it was Intereſt, though that it was not a Leaſe in. poſſethon, yet 
when the Tenant for life was diſſeiſed, then his Intereſi of a Term 
was turned into- a Right of a Term, and then it is not transferra . 
ble over till the Re-entry, by the Leſſee for life, and he faid that ic 
was reſolved by. the two chief Juftices in the Star-chamber, as he hath 
heard, that if Leffee for years be, and before his entry a ſiranger 
enters, and diſſeifes the Leſfor , that now the Leſſee cannot grant 
his Term betoxe that the Leſſor hath entred , or he himſelf 
hath gained- the Term in pofſeſhon : And fo it ſeems to him, 
that the futvre Ferm doth not paſs by. this Aſſignment, and- then it: 
is extinguiſhed by. the purchaſe which cometh after, and then 
the Juſtification of the Defendent as Servant to the Allignees not 
good : And ſo upon all. the matter he prayed Judgement for the 
Plaintiff. 

Williams Juſtice faid , that it was clear, if a.man hath a Leaſe for 
years, to begin after the death of a Leſſee for life, as is the clear caſe at 
the Barr,that though that the Leffee for life be difſeiſed, yet the In- 
tereſt remains:gavd Intereſt to the Leſſee, and is not turned into a. 
Right of a Term, and for that he may grant it over, notwithftand- 
ing the difſeibn 3 and ſo is Sapphin's Caſe 5. Coke 104. Otherwiſe if 
the Leſſee far: years had- bcen any time in poſſethon by force of his. 
Leaſe, and it-is adjourned. rf, aq: 

At- another: day the ſame Term the Cafe was argued again by: 
Telvertoni of Grayes Ine of the other part , that is for the Defen- 
dent, and firſi he (aid that the Plaintiff, which claims under the 
Wife, of Holbeam hath not any right but to one Moiety clearly, for. 
the Husband: and the Wite were Joynt-Tenants before the coyer- 
tore, :; So that they. take by- Moieties,, and+not by Intirities , and 
when the Husband bargains and-fclls all, that is a ſeparation of the 
Joynt-Tenaney, and! his: Moiety is gone for ever, as. it appears by 
3.M. Dyer 14g. $2, So: that for. one. Moiety it is clear , that the: 
Plaintiff hath not any Right any” way, how ever the Caſe! prove , 
for.the athenMoiety, and this Moiety which was conveyed: by, the. 
Husband -is; deſcended: tothe: Nefendent,, which hath:no fpeciat, 


outer 
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outer found by the Verdi& :" But only that he entered which'he 
' well might, having the other half, and then no-Treſpaſs found 
by the Jury;; and alſo the Damages found iby *the- Jury are Intire , 
and then being no cauſe of Damages for part, there ſhall be no 
Judgement for the Reſidue: And the firit point that hemoved was, 
if aiter this difſeiſin. and Feoffment over, the Feoffor might tender 
the money to ceaſe the tit Eſtate , and it ſeems that not , for 
the Free-hold cannot accrue, as it ſeems to him-by'any - Tender after 
his Difſeifin, and ſo it hath been- agreed to him as he (aid by the 
Counſel of the other part, and then by him This Condition confiſt- 
ing of two parts, this is Difſeſin of one Eftate, and Accruing of the o- 
ther Eſtate, if by this Difſeifin the Condition be deſtroyed, for the 
accruing of the Eftate , it feems alfo' that it ſhall be deſtroyed as to 
the cealing of the firſt Eſtate z for ifa Condition be deſtroyed in-part 
it ſhall be deſtroyed inal, for it is intire, and' cannot be'apportioned 
and by confequence, if one Eſtate cannot accrue, the other ſhall not 
ceaſe : And he reſembled it to the Caſe in the 14 H. 8.19. And 
Perkin's , condition being in the Copulative one part being diſ- 
penced with the other, was a diſcharge , fo when a man: hath E- 
Iecion to do one of two things, if one be diſcharged (though that 


it be by the Actof God) as by death, &c. Yet the other: ſhall be. 


diſcharged by the Law, as it was in Langton's Caſe 5 Coke 22. 4 
Fortiore, when one is diſcharged by the Ad of the party , alſo by 
him, if he had made any Feoffment after this Diſſcifin, yet the very 
Diffetm would deſtroy the accruing of the Eftate, for. though that 
he do not gain Fee by the Diſſcifin,' but only Eſtate for life, and re- 
tains his old Reverſion in him, according to 9 H. 7. 25. Yet the Fee 
and the Free-hold are ſo conjoyned by diſcent of that ERtate alters 
an Entry, as it appears by 3 E4. 3. Entry Congeable 58. - And if he 
in Reverfion Difſeiſe Tenant for lite, the Contingent uſes ſhall never 
riſe, by Chidley's Caſe firſt of Coke 158. Condition that he retain his 


01d Remainder, no more of the accruing of the- Fee in our Cale, for 


by him it appears by 10 Aſfſ. and NzchoPs Caſe Com,_that 
Eſtate ought to accrue-upon Poſfeſhon, or at leaſt upon an Efiate in 
being, and not upon a Right of an Eftate only : And for that he 
cited 6 R. 2, Pleaſingtan's Caſe , Leaſe for years upon Condition, 
that.if the Lefſee be outed, he ſhall have Fee, though that he be out 
ed, yet he (hall not have Fee, for that, that at the time of the Con- 
dition performed, he had but a Right of Term, and no Termr'in Poſ- 
ſefſhon 3 ſo is our Cafe after the Diſſcifin, he having but Right , the 
Eſtate cannot accrue. 

Secondly, if the Grantee , vr he to whole ule, ' may perform the 
Condition, either by the Common Law, or by Statute 'Law And 
he conceived that none of theſe might perform that , for tix{t at 

of. Gg 2 the 
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the common Law, though that Grantees of Reverſions may take ad- 
vantage of a Condition by way of ceſſer of Eſtates, upon the Condi- 
tion performed, yet this is only when the Condition was to be per: 
formed of the part of the Leſſcc,and ſo was the Caſe cited by Serjeant 
Nichols of 11 H.7. but if the Condition were of. the part of the Leſ- 
{or, otherwiſe it was, as the Book is in 26 H. 6. Entrics. And then 
a Fortiori here, the Ailignee of a. Diſſciſor cannot pertoxm the Condi- 
tion, which may be performed of the part of the Leſſor. 

But he agreed the Cafe of Litzletoxn, that an Ailignee of an Eſtate 
may perform a Condtion in preſervation of an Eſtate, otherwile of an 
Allignee of a Reverſion, in deſtruction of an Eſtate 3 fo at the com- 
mon Law it is clear, that the Feoffee. cannot perform the Condition, 
and by. him it is clearly out of the Statute of 32 FA 8. for this Statute 
dpth not extend to a collateral condition 3 as it appears by Spencer's 
— 5 Coke, and ſo hath been many tirnes after this adjudged, and 
this is a collateral Condition, Ergo, &c. And fo concluded, and prayed 
Judgement for the Defendent, 

Nichols Serjeant to the contrary , and. that this Diſſcifin hath 
not ſuſpended the condition, but that he may pay the Money, and 
make the Efiate to ceale notwithſtanding the Diſſeitin, for that, that 
the condition is collateral , like to the, 20 of. Ed. 4. and 20. H. 7. 
That where a Feoffee upon a collateral condition takes back an E- 
ſtate for years, yet this ſha]l not ſuſpend the condition, but it may 
be performed or broken, notwithſtanding, the.Leaſe, for that, that it 
is collateral 3 ſo in our Caſe 3, ſor.ſuppoſe chat.the condition. had been 
if he marry Miſtreſs Holbeam, that then his Eftate ſhall ceaſc, and as 
well it ſhall be upon the Tender of the Money here 3 and he ſaid that 
this caſe was late in the Common Bench. This Feoffment was made to 
the uſe of the Fcoffor for 'life, Remainder to another for lite, the 
Remainder to the third in tail, the Rermander to the right Heirs of 
the Feoffox.in fee, with power of. Revocation, and after the Feoffor 
lets for years, and during the Term he revokes the Mcſn Remain- 
ders, and it ſeems to the Juſtices that well he may, for that, that the 
Leaſe for years goes only out of the Eſtate for lite, as he ſaid, and 
tox. that the. power of Revocation ,as-to the Meſn Remainders was 
not ſuſpended, ©xere of the truth of this caſe in the Common. Bench, 
tox perchance it is not, truly colleRed, but ſo. entred, and fo he pray- 
.cd Judgment-for the Plaintiff, , 

Flemming chief. Juſtice ſaid, that the.point of the principall cale 
would be, if by the wrong of the Leſſor the Eſtate of the Leſſee 
ſhall be prevented to accrue, then he might perform the condition to 
. determine the. anciegat Eftatez: that_is, the_Leaſe for, years, and itis. 


; azourned,,,;-1.- | 
_— Paſch. 
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Paſch 8 Jacobi 16ro. i the King's Bench.. 
Earl of Rutland againſt the Earl of Shrewsbury. 


'Na Writ of Errour, the Earl of Rutland brought an Afliſe of Frrour. 


Novel Diſſciſin _—_ the Earl of Shrewsbury and four others, 
and the Plaint was of the Office of the keeping ot the Park of Clep- 
fon, and of the Vails and Fees of the ſaid Park , and of the Her- 
bage and Paunage of the ſame, and the Demandant made his Title 
and alledged that the Queen Elizabeth , was ſeiſed of Clepſon Park 
in-Fee, in right of her Crown, and that ſhe being ſo ſeiſed by her Let- 
' ters Patents under the great Seal,granted untb one MarkSam,the keep- 
ing of the Park of Clepſon, with the Vails and Fees, and the Her- 
bage and Paunage of the ſame Park for his life , after the Queen E+> 
lizabeth , reciting the Grant made to Markham, and that Markham 
was alive, gave and granted by her Letters Patents, to the Earl of 
Rutland, the Office of the keeping of the ſaid Clepſon Park , 
with. the Fees and Wages to that appertaining, to have and 
to hold: to: him for his life, after the death of Markham , or after 
the ſurrender , or forfeiture of his Letters Patents; and further 
granted the Herbage and Paunage to the ſaid Earl of Rwtland for 
his life, and doth not ſay when this ſhall begin , after which the 


Queen Elizabeth died , and the Fee-fimple detcended to our Lord: *' 


the King, which now is, as- lawful Heir to the Crown of. England, 
which granted that to the Earl of Shrewsbary, after which Mark- 
ham died, and the Ear} of Retland entered, and 'was ſeiſcd till the 
Earl of Shrew:bury-with four others entered upon him, and diſſci- 
ſed him, and to that the Tenants alledged no wrong, no diſlciſin, 
and when the Aflife was to be taken in the Country , the Array was 
challenged bythe Tenants, for that, that one of the Tenants in the 
Aſliſe, had an AQtion of Treſpaſs hanging againſt the Sheriff, and 
this challenge was- net allowed, and the Afliſe being peruſed at 
large for the Herbage and Paunage, they faund, that the fig Queen 
Elizabeth was \eifſed of Clepſon Park as aforeſaid , and'by the Letgers 
Patents as afore is rehearſed, granted the keeping, of this to Mark-. 
bam for his life: And further, by the ſame Letters-Patents granted 
to him the Fees and Wages to that belonging; and further granted - 
by Letters Patents-, and doth not ſay (Eaſdem) to him, the Her- 
bage and Paunage: of the ſaid Park, and that the Queen after the 
reciting the Grant made to Markham , and- that Markham - was 
alive, granted to the Earl of Retland, the keeping of the ſaid'Park, 
and Vails and Fees, to have and to hold after the death', ſurrender 
es forfeiture of- the Letters Patents of Markham for his m_—_— 
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d. 
further by the ſaid Letters Patents, ſhe granted the Herbage and 
Pannage of the ſame Park to bim for his lite, as more fully appears by 
the Letters Patents, and it was not expreſſed , as to the Herbage 
and Paunage when that began, and they found the death of Mark- 
ham, and that the Earl of Rutland put two Horſes into the ſaid 
Park to take (eifin of the ſaid Herbage and Paunage, and they found 
further the grant of the King to the Ear] of Shrewsbury of the Fee- 
ſimple, and of that prayed the advice of the Court, and to 'the keep- 
ing of the Park they found the Seifin and Diffeifin of that, and of 
the Fees and Wages to the Damages , &c. And this being adjourned 
into'the Common Bench, was remanded into the Country, and there 
Judgement was given for all for the Demandant , and after this it 
came into the Kings Bench by Writ of Errour, and Errours aflign- 
ed by the counſel of the Tenants, and argued at the Barr were 
four. : 

The Firſt was that the Earl of Rutland himſelf, between the Ver- 
dick and the Judgement hunted in the Park and kill'd a Buck, and 
cook a ſhoulder of that for his Fee, and 1o he had abated his Afliſe , 
and ({o the Judgement was given upon a Writ abatcd, and therefore 
they cannot plead that in abatement, inſomuch that it was Meſn 
betwixt the Judgement and the Verdi, they aſhigned that for er- 
Our, , 

The ſecond was, becauſe the principal challenge was not allowed, 
where that ought to have been allowed, and the challenge was, 
that one of the Tenants had an Action of Treſpaſs hanging againſ 
the Sheriff before the Able. 

"The third was , becauſe the Jury have found the Letters Pa- 
tents made to Markbam , and that the Queen granted to him by 
her Letters Patents the cuftody of the Park of Clepſon in Clepſon, 
And further by the ſame Letters. Patents granted the Vails and Fees, 
&c. And further granted the Herbage and; Paunage, and have not 
found that this was granted by the fame Letters Patents, and then it 
this be not granted by the ſame Letters Patents, then there is not any 
Grant of this to the Earl of Rztland , becauſe there is no recital 
of the Patent, by which the Herbage and Paunage was granted to 
Markham, 


The fourth Errour was, that they have erred in point of Law, 
and to that the point is but this, the King grants the Herbage and 
Paunage of a Park to one for life; and after reciting that Grant, 
and that the Patentee is alive , grants that to auother , and doth 
not ſay when that ſhall begin, and it ſcems to them who argued for 
the Plaintiffs in the Writ of Errour, that this was a void grant, and 
fo the Judgement erroneous, but I have not the Report of the 
Argu- 


Arguments: of the” Councellors at the: Barr' ,. but only of the 


Judges, which moved two other Errours in the Caſe, not moved: , 


by the counſel at the' Barr 3 and Crooke Juſtice rehearſed the Caſe as 
before. 

And to the firſt Errour he conceived that this is no Errour, and 
that for two Reaſons. 


Firtt, He took a difference between a thing which abates the abatement 
Writ by Plea, as it a man brings an Alliſe againſt another, and ofa Writby 


ntry. 


Mecſn between Verdict and Judgment, the Plaintiff dies, this mat- 
ter ſhall abate the Writ without Plea, and for that if Judgment be 
given upon ſuch verdid, the Judgment is erroneous, but in our Caſe 
an entry doth not abate the Writ without pleading that, and-now 
as this Caſe is, this carmot be pleaded, being between Verdi& and 
Judgment, and for that it ſhall not be afſhigned for Errour ; See 19 
Aſfiſe 8. where this difference is taken, and agreed. 

Secondly, Admit that this entry might have abated the Writ in 


Fafo without Plea, yet there is no fach entry alledged, which: 


- might abate the Writ in Fafio without Plea for the entry is alledg- 
ed that the Earl of Rutland entred to hunt, and kild a Buck, and 
took a ſhoulder of that for his fee, and'it feerns that this is no ſuch 
entry that ſhall abate the Writ, for he hath now entred to another 
purpoſe to hunt, the which he could not do, but the entry ought to 
have been alledged that he entred to keep, for in every entry the 
intent of the Entry is to be regarded z and to this purpoſe he cited 
the Caſe of Atliſe of Freſpforce, Com, 92. and 93. Where entring in- 
to the Seller hanging the Affiſe of that, to fee the Antiquity-of the 
Houſe, there was no Entry tv abate the Writ,and the Caſe of 26 Af- 
fiſe 42. where the Diſſeiſee hanging the Athſe comes and ſets his foot 
upon the Land, but takes no profits and adjudged that he ſhould 
recover notwithſtanding, ſo in this Cafe the intent is not ſhewed, 
that is, that he entred not to keep poſſeiſion but to hunt, ner was it 
ſuch entry. which ſhould abate the Writ, and to that which is ſaid 
that he kilPd a Buck, and took the ſhoulder of that for his Fee, this 
doth not help , for if that had been a Buck which he might have 
killd by vertue of his Office, he ought to have ſhewed- his warrant, 
for otherwiſe a Parker cannot kill a Buck, if not that it be for his Fee, 
and then he ſhall have the Buck, and not a ſhoulder only : alfo it is 
alledged that he took a ſhoulder, and doth not ſay the beft ſhoul- 
der, oz the right ſhoulder, and this ought to be ſhewed in cer- 
tain. ine 1 

And ſo for the firft Errour he conceived that this is no cauſe to re- 


verſe the Judgement, and to the challenge he ſaid, that he would: 


ſpeak. to- that.at the laſt, and for that he now ſpake'to the errours 
luppoſed.in. the. grant... | 


And. 
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Markhams And firſt to Markhams Grant, where the Jury found the Queen 
Grant. Eligabeth, granted to him the keeping of the Park, and by the ſame 
" Letters-patents granted the Fees and Wages,and further granted by her 
Letters-patents, and doth not ſay (Eaſdem) the Herbage and Paunage, 
it ſeems to him that is very well,for two Reaſons. 

Firſt, inſomuch that therc'is a copulative , which is this word (Et) 
and alſo a Relative, which is this word (_Ulterins ) and this word 
conjoyns the matter precedent with the ſubſequent , and the word 
-(Ulterins) hath neceſſary Relation to theſame Letters-patents, and 
ſo Ex precedentibus & ſubſequentibus, the Jury hath well found the 
Inatter. "Os 

Secondly, theſe words are ſupplicd in the ſecond Patent, for there 
the Jury have found that the Queen hath granted that to Mark: 

Earl of Rut=. bam by the ſame Letters-patents, and ſo for theſe two Reaſons he 
rents P2= concluded that this is no Errour to reverſe the Judgement : And to 
the Patent made to the Earl of Ratland , it ſecms to him alſo, 
that this is very good, and all that he ſaid in effe&t was, that in con- 
ſtruction of the Patents of the King, ſuch expoſition is to be made , + 
that if any reaſonable meaning may be conceived, they ſhall not be 
defeated, but ſhall ſtand good ; And fo he faid in our Caſe, that it is 
neceſſarily intended that this was alſo to begin after the Eſtate of 
Markham determined, and for that good : And he ſaid that a man 
ought not to make a curious or captious interpreration of the King's 
Challenge, Patents, for Talis Interpretatio in jure Reprobatur : And to the 
challenge, that ſeemed unto him a principal challenge, and this not 
being allowed, where it ought to be allowed, this is an Errour, as 
it is ſaid 8 of Aſſiſes 23. and for this Errour it ſeems to him that the 
Judgement ſhall be reverſed, and to that he {aid he relied much upon 
the Book of 11 H. 4.25. which takes a difference between Debt and 

. Treſpaſs for battery , for the Book faith that a man may demand 
his Dcbt , without giving occaltion of any malice : But Battery is 
an evil Action, and there the Book is reſolved , that it ſhall be a 
principal challenge, and fo he ſaith in Treſpaſs, this being with force 
and Arms, that, &c. And in$ H.5. in an Alfiſe, the Tenant challenges 
the array, becauſe he had an Action of Treſpaſs hanging againſt the 
Sheriff : And there the array was affirmed , becauſe it appears that 
the Dcfendent had brought this Action by Covin againſt the She- 
riff, which caſe proves, as he ſaid, that if there be not any Covin, this 
is a principal challenge, and 38 H. 6, 7. accordingly 3 and the Caſe, 
28 Aſiſe 11, where the Defendent in Aſliſe challengeth a Juror, be- 
cauſe he had an AQiion of Treſpaſs hanging againſt him, and was 
- outed by award: and in21 Ed, 4.12. itis ſaid where there is an ap- 
parent faygur, or apparent diſpleaſure, there ſhall be principal chal- 
lerge, and certainly though the Law may intend, that a man may 
- lawfully 


lawfully demand his right, and without malice; yet it appears that 
the nature of men is perverſe and froward, and few Actions are be- 
- gun without apparent diſpleaſure , efpecially Actions of Treſpals, 
Pedibus Ambulando, and vexation plainly appeares, when Actions are 
begun upon ſuch flight occations , and in Acions of Treſpaſs there 
iſſueth-a Capizs for a Fine, and ſo the Defendent ſhall be Fined and Im- 
prifoned, and'ſure to be deprived of his liberty is a thing diſtaſteful. 

And it cannot be but [that diplcaſure ſhall be between them, 
which endeavour to reltrain one the other of their liberty; and 
10 he concluded that this was a principall challenge, and not being 
allowed, this is error, and {o fer this cauſe he reverſcd the Judge- 
Trent : Allo it ſcemcd to him as this caſe is, there is no fcifin found of 
the Paunage, for the Jury have found that the Earl of Rutland hath 
put in two Horlſes, and it ſcemes to him that Horſes cannot take 
ſcilin of Panfiage, which is properly meat ior Hoggs, and ſo for 
this reaſon alſo, inſomuch that thicre is no icitin found of the Pau« 
nage, and the Jury ought to find of nccctiity a Seifty and Deſſei- 
f:;3, it ſeems to him that this is error, and {o the Judgement ought 
to be: reverſed, and at the fame day Wiliams Juliice rehearſed the 
caſe as before, *and in his argument he ſpake. 

Frilt, to Grants. 

Secondly, to tie challenge. 

Thirdly, to the abatement of the Writ: And it feems to him”, 
that none of theſe matters were ſufficient to reverſe the Judgement , 
but yet he conceived tor two. other cauſes that the Judgement (hall 
de reverſed: | | 2 

And: firſt concerning Markbam's Patent, that the Jury had found 
very good,. though that they have not ſaid by the ſame Letters- 
.patents,. but he {aid that it had been more proper , it they had 
tound that the King had grantcd that by the ſame Letters-patents, 
and. for that he cited the Caſe of Information:of the Mines in the Com, 
And the pleadings before the Caſe, where the Letters-patents of the 
King'/ are pleaded, and where the King grants divers things, it is 
there ſaid , that the. Kirig «by the ſame Letters-patents granted , 
and ſo. the Caſe of Grendon againſt the Biſhop of Lincoln , where 
the. King by "his Lettexs-patents, grants to a Dean and Chapter 
that they-ſhould hold an Advowſon to their proper uſe 3 and fur- 
ther granted by the fame Letters-patents, &c, And fo he faidiin this 
Caſe that this had -becn more'properly found 3 if it had been found 
that * the King ( Per Eaſdem Litteras Patentes ) granted , - yet 
this-is very good as-it-is, and this as he ſaid by the Intendment, for 
it cannot: be otherwiſe intended, and 'for that he cited the Book of 
Entries in Title, Covenant : That-wherea man brings a Writ'of Co+ 
venant,. and-counts upon an Indentute,- that -is, that the _ 
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dent covenanted to do-ſuch-a thing 3 and further covenanted, and: 
doth not ſay by the ſame Endenture, yet this is very. good becauſe 
it cannot be otherwiſe intended, but when that is by the ſame In- 
denture, and where things ſhall be .taken by Intendment, he cited 
the Caſe of 5. Afiſ. 2. where in Aſhſe of Common , the Plaintiff” 
made him' Title , that is, that he was ſciſed after the Coronati-- 
on of King H. this ſhall: be intended H. 3+. See Brdoke Limitation 
4. and the Caſe of. 17 Eliz, Dyer 342, where thele Letters H. 
R., A. F. ſhall be intended. Henricus Rex Anglie, Francie, &c. 
And he cited the Caſe 'of 21 H.7, 32. where a man pleads a Re- 
leaſe made in Villa de Weſt, the County of Middleſex, and doth not 
fay ſecondarily , In Predifa Vila: And there theſe Juſtices held 
that good, and it ſhall be intended the ſame Town, fo he ſaid in 
this Caſe, this ſhall be intended that Grant by. the ſame Letters-pa- 
tents though that ( Eaſdem) be left out : And to the Grant to 
the Earl of Rutland, he held that good alſo; though that it is 
not expreſſed as concerning the Herbage and Paunage when that 
ſhould begin 3 and he ſaid that this is alſo for the intent, and alſo 
he ſaid that this is not in prejudice of the King, nor in deceit of the 
King, nor to the double Intendment, and for that-good :. And he 
put the Caſe where the King made a Leaſe for one and twenty years 


 Fendering Rent, and doth not ſhew.when that ſhall begin : That ſhall 


—_— 


£laltezge, Allo tothe challenge, it ſeemed. to. him it is principal ants 
an 


begin from the Date of the Letters-patents , becauſe it cannot be 0- 
therwiſe intended; ſo-in the principal Caſe the Grant of the Her- 


-bage .and Paunage depends upon another Grant 3 that is, the cu- 


ftody of the Park which was to begin after death , ſurrender, or, 
&ec, of Markham, and having relation to that by this word- (Ulte- 
rias) that ſhall be neceſſarily intended to begin at: the ſame time , 
and he well agreed that the Books of 3 H. 7. fol, thelaſtz and 6H, 
7.14. 8$H.7.1. .9 Eliz. 25g. 7 Ed. 6. Dyer 80. that there is no 
Reverſion of an Office : But yet the King may grant an Office after. 
the fixſt Grant determined, and this ſhall be good :. And4o ſhall be in 
our Caſc of the Herbage and Paunage, and he cited the Cafe of 8.H.7. 
12. 13, where the King was Founder of an Abbey, and he had granted 
a Corody to another for \life, and after he releaſed that, and granted 
it to the Abbot, this ſhall not be a good releaſe preſently, becauſe ano- 
ther bath-che, poſſeſſion for. preſent of it, but this ſhall be good after 
the death of him which hath this granted for-his life : And he cited 
the Caſe of. the Lord Chaundvis 6: Coke, where the King grants the 
Mannor of: Dale in Tail, and after grants the Mannor toanother, this 
ſhall pals the Reverſion 3 for this js all that the King can pals : So 
he ſaid-in this Caſe, this ſhall paſs in ſach a manner as it may-paſs, 
by which he; concluded the Grant to the. Eaxl of - Rwtlawd good x. 
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and for Authority he cited the Caſe in 11 H. 4. that hath been ci- 
ted of the other part, which was for him as he ſaid, for this takes 
the difference between Debt and Battery; And 38 H. 6. 4. Juror 
was challenged becauſe one of the parties had an Adion of Treſpaſs 
hanging againſt him, and this was not any principal challenge, un- 
leſs it be Treſpaſs of Battery : And to the Book of 2o Aſi. rt. 
where a Juror was challenged , becauſe he had Treſpaſs againft 
him before the Afiſ. he ſaid it did not appear by the Book , what 
Treſpaſs that' was : So it (ſhall be intended Battery , and he con- 
cluded with this difference, that if ſuch an A@ion be hanging which 
tends to the utter undoing of him, againſt whom it is brought, 
then if the Defendent in ſuch an Action make the Array,this ſhall be a 
principal challenge, but if it be but ſuch an Aion in which a man 
ſhall recover but his Debt or Damages, or ſuch lawful duties 3 there 
tafay that ſuch Aion is hanging between them, at the time of the 
Affay made ſhall be no principal challenge : And for that he cited 
the Book of 24 Ed.3. where a Tales was returned by the Sheriff of 
Middleſex, and the party challenged the Jury, becauſe he ſued the 
Sheriff for the death of his Servant, and this was a principal chal- 
lenge, for in ſuch Caſe his life was in queſtion 3 the ſame Law in Caſc 
of Maintenance and Champerty ; for the Law hath infliged great pu- 
niſhment upon ſuch Offences, ſo theſe matters tend to utter ſubver- 
fion of his Eſtate and life, but otherwiſe in Actions of Treſpaſs, and 
{o he concluded no- principal challenge : To the abatement of the 
Writ it ſeems no Errour, 

Firft, he conceived'that' there 'is no Entry, and for the reaſon that 
Crooks had given before, that is, becauſe he entred to hunt , and 
not to keep poſſeſſion, and had not ſhewed any Warrant to kill the 
Buck, and he cited the Book of the 5 of Ed. 4. fol. 60. where Bae 
bington brought an Aſiſe .of the houſe of the Fleet, "and hanging 


— 
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the Aſiſe, Babingten came to the Jury within the houſe ( when they 


had the View) with his Counſel to ſhew Evidence for the View, 


and this was not any Entry to abate the Writ, and ſo the Entry to. 


hunt is an Entry for another purpoſe, than an Entry to keep poſſeſh- 
on (not being by Warrant as it-is not found } and for that no En- 
try to abate the Writ : But admitting that this had. been an Entry 
to abate the Writ, yet being a thing which doth not abate the 
Writ without Plea, and that cannot be pleaded as the Caſe is, he 
conceived was no Errour, but if it had been a thing which abated the 
Writ iz Fa&o without Plca,, then to give Judgement upon a Writ 
abatcd is Errour* As if the party dic hanging the Wrlt, or if a wo- 


man ſole brings an Aſſiſe, and takes a Husband hanging the Affiſe 3 errour. 


orif the Plaintiff in a Aſiſe be made Judge of Aſiſe, as the 15 of 
Aſiſe, in all theſe Caſes the Writ is abated in Fats without _— 5 
HU 2 : ut 
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But Entry ſhall not abate the Writ without Plea, and ſo it ſeems to 
him no Errour : But he conceived that there were.two other Errours,, 
for which he reverſed the Judgement.. 

The firtt. was, that this Afiſe was de Libero Texemento in Clef fon, 
and the plaint was of the keeping of the Park of Clepſam, and of the 
Herbage and Paunage of the Park. aforeſaid called Clepſom, and. 
made his Title for Herbage and Paunage of the Park ot Clepſom, 
and ſo he conceived that there is variance between the Plaint and the 
Title and Park of Clepſom , and Clepſom cannot be intended one, 
without ſpecial averment, and for that he conceived it to bz 
Errour. And to that he. cited the Caſe of twelve Afiſes two. 
Where in attaint the firſt original was of the Mannor of Avfy., 
and the Attaint was of the Mannor of Azeſty, and yet for that that 
che Attaint'is founded upon the Record, and not upon the Origi- 
nal, and the Record was of the Mannor of zeſty, this was very. 
gpod., but the Book ſaith, that this variance betwcen the on 
nal and the Record, was ſufficient to reverſe the Record for Errour,. 
and the Caſe in 42 of Ed. 3, Where Scire facius was brought of Te- 
nements in Eaſtgrave, and the Fine was of Tenements in Deepgrave, 
and for the variance the Writ abated 5 and in the Caſe of 5 Coke 46+ 
Formedon was brought of the Mannor of 1/Feild; and the Tenant 
pleads in barr a recovery of the Mannor of Ifeil4, and this ſhall 
not be amended unleſs jt appear. that this is a miſpriſion of the Clerk. 
or by other averment, he cited alſo the Caſe of 3 H. 4.8. Scire fa- 
cr.5 upon garnithment in a Writ af Detinue of writings, the Origi- 
nal name Fohn Scripftead, and the Scire facias was made Jorn Ship- 
low, and therefore agreed that he ſhall. ſue a new Scire facias, ſo- 
he ſaid in the Principal .Cafe the Plaint being of Herbage and Paunage 
of Clepſon Park , and the title being at Clepſom- Park , theſe (hal! 
not.he intended to be the ſame Park without averment, and there 
is. no averment in our Caſe, and for that ſuch variance is fuch Er- 
rour, that ſhall reverſe the Judgement.. £ LD 

The ſecond Errour for which he reverſed the Judgement was that 
which was moved by Juſtice Crook, that the Jury have not found any 
ſcilin of the Paunage, for it ſcemed to him that a Horſe could. 
not take. Seilin of Paunage, and for that he defined Paunagez and he 
{aid that Liawood Title Tithes ſaith,the Paunagium eſt paſines Porcorum, 
as of Nuts.and Akorns of Trecs in the W.ood and-Cromptos ſaith, 
that this is, Paſftus Porcorum z and. he ſaith that Paxnaginm: is either 
n{cd, tor Paunage, or the Paunage it ſelf, and the Statute of Charta de 
Forejta laith,that every Freeman may. drive_ his Hoggs, into our royal. 
Wood, and ſhall have there Paunage , but he doth not ſay Horſes 
ar other Beaſts, -but he conceived that if the Ear] of Ratland had 
xzight in. the Park, that this had becn ſufficient Sciſin of erioge, 
=: Al 
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and Paunage alſo, for Hoggs will feed upon Graſs as 'wel as upon A> 
korns 3 and.he cited the Book of 37 H. 6. faith that Seilin to'main- 
tain an Aſſiſe,ought not to be of a contrary nature to the thing of whiclr 
Seihn is intended to be given, but in one Caſe only, and that is where 
the Sheriff gives Scitinota Rent by a Twig, or by a Clod of Earth, 
and this is in caſe of neceflny, tor-the Sheriff cannot take the money 
out of: the purle of the Tenant of the Land, and deliver Seifin of thar, 
and for that he cited the Caſe in 45 Ed, 3. where Commoner. comes to: 
the Land where he ought to have Common,and enutes into the Land, 
andthe Lord of the Watte,or the Grantor of the Common ours him, he 
cannot have an Aſſſe of his Common upon this outing, for this was not 
any Scifin of the Common : {0 it is in this Cafe, the Horſes cannot 
take Scilin of the Paunage, and lo there is no Secitin or Diſſeifin found 
by the Jury, and then no Aſiſe 3 and this being after Judgement, no 
abridgement may be of the Plaint, and fo tor. theſe laſt reafons he re- 
verſed the Judgement ; 

And at another day the Cafe was rehearſed again, and argued by Avrilze- 


Telverton and Fenner Juſtices, but T did not hear their Arguments meat of the- | 


5 Þloint in 
iaſomuch that they ſpake ſo low , but their opinions were decla- Alil. 


red by the chief Juſtice, and Telverton affirmed the Judgement in 7verter, 
all. Fenner. 
Firſt, he held that this Entry (halt notabate'the Writ. - 
Secondly, admit that it is abatcd, yet being between Verdid'and 
Judgement ſhall not be athgned tor Errour. h 
Thirdly he held that no principal chall:nge. COR 
Fourthly, he held both the grants good. ; 
Fitthly, that Clepſam and Clipſam are all oneard not ſuch variance 
that ſhall. make Errour, Fa 
: And laſtly, that a Horſe may: well take Seifin of Paunage, and 
Fenxer agreed in all, but he held that this was a principal challenge , 
and not being allowed,this was Errour, and for this cauſe and another 
exception to the Recoxd, which was not much material, he reverſed 
the Judgement... _ 
And at another day Flemming chief Jultice rehearſed the Caſe, and f/m 75+ 
this argued, and to the firſt matter he conceived. 
Firlt, that it is-no ſuch Entry that abates.the Writ, 
Secondly, admitting that. it. were, yet this cannot be aligned for 
Exrour, t 
And to-the firft matter. ho. took this ground”, that every Entry” 
which may-abate a-Writ, ought to be in the thing: demanded , ard 
for that he ſaid, it a man'brings an Afiſe of-Rent or Common , 
and hanging this 4ſiſe, he enters:into the Land, this is not any En- 
try, which will abate the Writ,, and he faid that the Park , and 
the keeping of: the Park are. two diſtin things, and-for that ti:e- 


Entre: 
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Entry into one, that is, the Park will not abate the Writ for the 
keeping of. that, and to that which is ſaid that he took a Fee , that 
is, a ſhoulder of a Buck, that doth not make any matter, for two 
Reaſons. 

Firſt, he hath not ſhewed a Warrant he had to kill the Buck. 

Secondly, the taking of the Fee is noentering into the Office, but 
the excrcifing of that , but admit that this was an Entry, or the 
thing it ſelt, yet he ſaid every Entry into. the thing ſhall not abate 
the Writ z and to "that he ſaid, that this Entry of the Earl of 
Rutland to hunt was no {uch Entry, that ſhall abate the Writ ; for 
his office was not to hunt, and for that his Entry being to another 
purpoſe, it ſhall not be ſaid an Entry'to abate the Writ; and for 
that he cited a Caſe, which hath been cited, as he faid, by Juſtice 
Telverton, that if a man have Common in the Land of F. S. be- 
tween the Annunciation of our Lady, and Michaelmas, and the Com- 
moner brought an A4ſife of his Common, and at Chriftmes put in 
his Beaſts, and this (hall not be any Entry to abate his Writ,for it can- 
not bg intended tor the ſame Common, which Caſe is agreed to/be 
good Law, and he citcd the Caſe put by Brooke in Aſſiſe of Freſforce 
before remembred Com. .93. where hanging a Formedon , the Te- 
nant pleads in abatement of the Writ , that the Demandant hath 
entred after the laſt continuance, and upon the evidence it appears , 
that many were cutting wood upon the Land, and the Demandant 
comes into the Land to them, and warns them upon the peri] that. 
might enſue to them, that they ſhould -do no more than they could 
do by. Law, and this was found no Entry : Alſo the Caſe of 26 
Aſſiſe before cited by Juſtice Crooke , and he ſaid that the' Statute 
of Charta de Foreſta, chapter 11, willeth, that every Archebiſhop , 
Biſhop, Earl or Baron, coming to the King by his command, and 
paſling by his Forreſt, &c. was licenſed to take one Beaſt or two by 
the ſight .of the Keeper, &c. Put Caſe then, that the King had 
{ent- for the Earl of Rxtlend, and he had 'paſſed through this Park , 
and had killed a Buck, had this been an Entry to abate this Writ , 
'Dnafi diceret non, tor this was Entry toanother purpoſe, {o he ſaid 
in the principal Caſe the entry to hunt, and ſo no entry to abate the 
Writ, but admitting that this had been an entry-, which would 
abate the Writ, then let us ſee if this Entry hath fo abated the Writ, 

What mat- being Mcſn between the Verdi& and the Judgement, it cnnnot be 


ter ſhall be (ſigned for Errovr, and to that he agreed the diverſity before taken 


alligned fc 2% met j 
Krrouy fie; by Crook and Wiliems, where the Writ is' abated by: Plea, and” withe 


Judgement. Out Plea, and he cited ' a Judgement:in the: King's Bench; between: 
Fackſon and Parker, 2 Eliz. wherein Ejettione Firme the Plaintiff en- 
tred Meſn between Verdi& and. Judgement , and this- was alhgned 


for Errour in the Exchequer Chamber, and the Judgement notwith- 
Kanding 
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Handiog affirmed , and. he ſaid that if Memorandum had been Variance. 


made of it, or if a Jury. had found it, and it had been prayed that 
that might be Recorded, yet this had not been material, and that 
that be not alligned for-Errour, And to the matter moved by my 
Ervther Wiliems, that there ſhould be a variance between the Plaint 
and the Title, he conceived that there is no ſuch variance, that ſhall 
make the Judgement erroneous, and to that he examined the mat= 
cr. & . 

Firſt, that- the AſJe was of a Free- hold in Clepſom, and his Title is 
made of the Park of Clipſox, that that cannot be otherwiſe intended, . 
but that of neceſlicy it ought tobe the ſame Park. 

For fixli there is but one Park by all the Record, x 

Secondly, the Plaint faith, De parco predifis, which hath reference. 
to a Park, and there is but one Park: put in view by all the Re» 
cord, 
— Fourthly, it ſhall be fo taken according to the common ſpeak- 
ing. . 

Fifthly, when he hath made his Plaint of the cuſtody ofthe Park of 
Clepſom, and of the Herbage and Paunage of- the Park aforeſaid call- 
cd Clepſom, theſe words (called Clepſom )are but Tdle and Triftes, and 
that which is but ſurpluſage ſhall nut annoy. Alſo he ſaid that 7. and 
E, are Letters which do not much differ in pronunciation, and they. 
are all one as Tand he ſhall be pronounced as hi, and he cited the Book 
of 4 H.6.26. where in Debt, variance was taken between the Writ and 
the Obligation, that is, Puatuordecem pro Quatuordecim, and this va» 
riance was not material, but that the Writ was awarded good, and: 
fo he conceived that in this Cafe the variance-of Clepſom and Clip- 
Jan (hall not be ſuch a material variance, that ſhall make the Judge» 
ment erroneous, and to the Title. | 

Firft, to Markbam's Grant , that is, where the Jury hath found-, 
Quod nlterius conceſſit, &c. And doth not ſay, Per eaſdem, he held”. 
that good without ſcruple., and. this for the neceflary Relation , 
that this had to apy thing before granted 3 for he ſaid that this- 
ſhould be a ſtrange and marvellous Patent which begun in ſuch a.man- 
ner, that is, Et wlterins Rex eoncedit , &c. and there. was not any 
thing granted before. And.for that he cired the Cale of 11 E4. 4.2. 
where Debt was- brought upon. an Indenture againſi/ the. Abbot of 
Weſtminſter, and the Indentvre/was between: the. Abbot.of the Mo- 
naſtery of the bleſſed Mary of Weſtminfter, and rehearſed divers Co- 
venants, for performance of which Covenants, the: Abbot of Feſt- 
minjier bound himſeif in twenty. pound., and. doth not ſay that 
the aforeſaid Abbot, and yet good, . for it. ſhall be intended the! ſame. 
Abbot, for he is: party to the. Deed 3 and! the Cale of io H.' 7. 12. 
where ini Aſiſe of .Common. the Plaintiff. makes his Plaint of Come-- 
mon. 


Chailenge, 


Seth. 
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mon 'appurtenant to his Free-hold in D. and ſhews for Title, that 
.he was feiſed of a Meſſuage, and -of a Carve of Land in D. to which 
the Common is appurtenant, and that he and his Anceſtors, and all 
thoſe whoſe Eſtates, &c. have uſed Common of palture with ten 
Beafts , and cxception taken to the title, becauſe he faith that he was 
{cilſcd, and faith not, that he is, and yet goed by this word ( Fit ) for 
that ſhall be intended that he continues ſeifed , ſo he faid that things 
which arc neceſſarily to be intended, though they be not fo parti- 
cularly exprefled, yet ſhall be good by Implication, and fo he conclu. 
ded that this is no Errour, tor which the Judgement ſhall be reverſed. 
And to the challenge , he conceived that this is nut any principal 
challenge, and to that he put this ditfefence, that it a man brings 
an Aſiſe of ccrtain Land , and hath an AGion of Treſpaſs hanging 
againlt the:Sheriff tor cntring into the ſame Land. there (hall be 3 
principal challenge to the Array, but it it be tor cairy into other 
Land not in dcewand , otherwile it 15, and what 15 principal chals 
lenge, arid what not, he cited the Books of 3 E. 4. 12. 6 Ed. q. 
1.21 E4d. 4.67. 14 H.7.1.21.E4, 4. 10. And to the point inque- 
{tion' he cized the Books betore remembred by. Croz%, and W1llz. 
ans and ino others,, and for that I omit -to recite thcm,.and he 
agreed alſo that in Actions which concern lite, Honelty, Maym , 
Battery, to.ſay that he hath ſuch Action hanging againſt the Sheriff; 
ſhall be a principal challenge, but Treſpaſs for entring into Land nor, 
tor in Treſpaſs there is no Land to berccovered, alto no damages but 
to the value of the Trefpats. $3 
And in Debt aman ſhall recover more than m Treſpaſs: And yet 
it is agreed that this is no principal Challenge to fay, that he hath 
an Action of Debt hanging againſt the Sheriff, as the Book of 11 #. 
4. is, which hath been remembred, and for this I conceive it -no 
principal challenge: And to the Seitin of. the Paunage., it a- Horſc 
may take Sciſin ot that, it ſeems that yea,-for 'Þ- conceive that the 
taking of Scitin doth not conliti in the cating,- or not eating of that, 
of which the Seifin is to be taken, and :tor chat he cited, that if a 
man grant me the Herbage and Paunage-of his Park, and I come 
into the Park, and take the Graſs and Herbs into my hands; or it 
1 gather Akorns , this is ſuftcient :Seilin,' for. me:to have Aſiſe, 
though "that: I :do not eat the Graſs nor the Akorns ,--and tor 
that , .letus: put the: caſe that a men hath Herbage .granted to him, 
and he-puts-in his Beaſts, and betore that they'!:eat the Grafls , 
they are driven-out, none will ;deny , i but that, that ſhail-be good 
Scitinz for ſo is the Book ot the 22" Aſiſe 84, where a man hath 
Common 'granted to him ,; and: he-takes 'the:Reatts /of:a ſtranger 


.and puts them in, and: them orthwith drives. out; that ſhall!-be/a 


good Scilin of the Common to..baye Afrſe, ſo that-he ſaid, thatithe 
| cating 
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eating, is not to purpoſe , alſo he ſaid Horſes will cat Akorns, 
as well as Cows : And he faith that in the Country where he inha«» 
bits being a Wood-land Country , they will not ſuffer the Beaſts 
to go into the Woods at a certain time of the year , and tals 15 
when Crabs arc ripe, for then the Bcafis will cat Crabs, and ſet 
their teeth an edge. , and then not being able to chew Akorns 

do ſwallow them whole, and then thoſe Akorns being ſwallows- 
ed whole, will grow in the Maw of the Beaſt, and fo kill them : 
And he faith that though that Horfcs be not ſo proper Beaſts, to 
take Seiſin of Paunage as Porks are , yet being put in for the fame 
purpoſe, it they are diſturbed that ſhall be Seiſin and Difſeiſin, and 
it ſcems to him that when things are granted to one, that it ſhall not 
be ftrange to fay, that ſeiſin of one ſhall be ſethn of both, and for that 
it a wan grants all his arable Land, all his Meadow, and all his Wood, 

Livery and Scifin in oneſuffices tor all, but I conceive that this is in re- 
ſpc& of the {oil which paſteth, and ſo are all of one (elf ſame nature, 

and ſo Ig conceives that this is ſuſhcient Scitin and Diflcilin found 
to have Aſſſe, 

And laitly, to the Title of the Earl of Rutland, he ſaid that this 
was good and to the Grants of the King, he faid- two things are 
neceſlary in all Grants of the King, that is, a Recital, and a cer- 
rainty, and when a Recital thall be neceſſary, and when not, and hc 

- faid that in all Caſes, when a'common perſon makes a Leaſe for years 
or tor life, and the Reverlion is conveyed to the King, if the King 
will make Eſtate to another, he ſhall not recite the Leaſe, for this 
not being of Record, the King cannot take notice of it, and ſo he 
ſhall not recite: But in all Cafes when the King makes a Leaſe for 
life, or for years, and after wilt make a Grant to another, he ovght 
to recite the firſt Eſtate , becauſe that is of Record : And Juſtice 
Telverton as I heard of thoſe which were next unto him, put this 
Caſe: That it the King grants a Leaſe tor years rendering Rent, 
and after the Ring reciting the Leaſe , grants that to another for 
years, or grants the Reverlion to another, and doth not recite the 
Rent which was-rcſerved upon the firſt Leaſe , that this Tecond 
Grant ſha!l be void for the not recital : And the chief Juſtice cis 
ted one Philipatt's Caſe to be adjudged in the 2 of Eliz, that 
where the King made a Leaſc tor one and twenty years, and after 
reciting the ſaid Leafe, grants the Reverſion to another, and before 
that the ſecond Letters-patents were ſealed , the firſt Leſſee ſur». » 
rendred 2 And ſaid that the ſecond Grant was adjudged void, for - 
the King intended *to paſs a Reverſion, and now he ſhall have a | 
Poſſeilion, and all that which is (aid to be in the Caſe of Land: Now 
Ict us fee how it ſhall bein caſe of office, and tor =__ it a common 
perſon hath an Othce in Fee, and grants that for lite , and after 
It grants 
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grants the Fee-fimple to the King , and the King will grant that- 
to another, there. he ought to recite the common perſon's Grant , 
as well as if it had bcen his own Grant, for there 1s not properly a. 
—_— of an Office, as the Book cited by my Brother Williams 
Wd. :- . 
Secondly, if the Office be recited in Efe, and be not in Eſe, the 
Grant is void,as Bl/anye*s Caſe is in the Lord Dyer, 3 El:z. 197.47. And 
this (ufficeth for recitals : Then for certainty of the King's Grants.jt is 
{aid in the 2 R. 3. it is faid that the Grants. of the King ought to 
be made in certain, and for that where the King there Grants to 
Sir Fobx Spencer, that he ſhall not be Sheriff, this was void, for the 
incertainty of the place: But if the Grant had been of ſuch a County , 
or ſuch a County, the Grant ſhould be good : Alſo there ought to be 
certainty of Eſtates, as it is in 18. H, 8. where the King gives 
Lands to one and his Heirs Males, 'this is void for uncertainty of 
the Eſtate, then it is ſo averred in our caſe, if there be not ſufficient 
recital and certainty; and to the recital that is goog| without 
queſtion, for ſhe recites that ſhe hath grante® that to Markham 
for lite, and Markþam is yct alive, and ſo the recital good : Then 
for the certainty he ſaid, that the Rule is, that if the certainty be 
declared by expreſs words, or if the King may reduce that to a 
certainty , the Grant of the King ſhall not be defeated , and for 
that he cited the Caſe of Information of Mines, Comment. But it the 
King grant to me all Mines in the Land of F. $. There I ſhall have 
all Mincs Royal,for the Law faith, the King cannot have other Mines 
in the Soil of a Subje& but Mines Royal, and ſo there the Law ſupplies 
the Grant, ſo that they be Mines Royal, though not expreſſed in 
the Grant in certain ſo he ſaid in the principal Cafe, that the Queen 
hath expreſly recited , that ſhe hath granted the Herbage and Pau- 
nage for life to Markham, and that Markham was yet alive, and after 
grants that to the Earl of Rutland, and doth not ſay when that ſhall 
begin z the Law ſaith that ſhall begin after the death of Markbam-, 
tor before that it cannot begin ; But if the Queen had expreſt in the 
Letters-patents; that this ſhall begin forthwith, then this had been 
void, as the Lord Gawdy faith in Altenwood's Caſe, 1 Coke fol. 51. And 
ſo he concloded the Title of the Earl of Rutland good : So he at- 
tirmed the Judgement in all: But Wilians was very peremptory for 
the conceit of Paunage, that it wasnot good Seifin : But after Crooke 
Juſtice recanted his opinion of that, and inſomuch that there were 
three which concluded for Reverling of the Judgement : And yet for. 
every point there were three againſt two: It was doubted if this Judge- 
ment {hould bereverſed or not: And they faid that they would ad- 
viſe with the reſt of the Judges, and after that it was moved again by 
Scrjeant Nichols in the next Trinity Term, and Telverton, and the chict 
Jultices 
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Juſtices would have the Judgement affirmed ; but 'illiams, Fenner, 
and Crooke to be reverſed, and note well this Precedent, where Judge-' 
ment was reverſed, and yet for every point there were three Contra 
two, or four Contra one : See the firſt Judgement in the Common 
.Bench Michaelmas 6 Facobi afterwards. 


Termino Paſch. 7 Jacobi 1609. 7z the King's Bench. 
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He Caſe was this : King Heyxry the eighth Incorporated the Miſraming 


Scholars of Trinity College in Cambridge by the name of Ma- 
ſter , Fellows and Scholars : Collegis Sante & Individue Tri- 
aitatis, in the Town and Univerſity of Cambriage , and in the 6 Eg. 


ot a Corps- 


ration. 


'6. They made a Leaſ? by the name of Maſter, and Fellows of. 


Trinily College in Cambridge , leaving out the Univerſity: And if 
this Leaſe were good or not was the queſtion ; And Telverton ar- 
gued that this was not a good Leaſe, and that for the miſnaming of 
the Corporation: And to that he faid, to every Corporation, two 
things were incident, that is, name and place: and if any of thoſe 
fail and be not certainly recited in a Leaſe, the Leaſe ſhall not be 
good: And he conceived that this Corporation is founded upon 
two places, and that one of them, that is , the Univerſity is left 
out, and for that cauſe the Leaſe is nothing worth, for if a Cor- 
poration hath 'two names, one of them cannot be omitted, as it is 
in the firſt of Mary Dyer 96, 97. and 4 Mary 140. and 159. 11. 
Eliz,, Dyer 278. 35 H. 6. 5. and 6. No more then when it confitis 
of two places, one of them may be left out : And for that, if they had 
been incorporated by the name of Maſter and Fellows of Trinity 
College in Norfolk, and Sxffolk, in'a Leaſe they could not leave 
out Norfolk or S«ffolk, but both the places ought to be inſerted ; And 
by him in the principal Caſe, if the Leaſe had been made by the name 
of the Maſter and Fellows of Trinity College in the Town, and leave 
out the-Univerlity of Cambridge, without queſtion, this ſhall be void, 
{o here this being impliedly omitted ſhall be as ſtrong, as if it had been 
by expreſs words excluded, fo in the making of every Corporation, 
the intent of the Founder is to be confidered, and for that it ſeems 
the Intent of the King jn placing that in both places, was firſt to e- 
rect a College, and that to grace the Town, and then he hath placed 
them in the Univerſity, and this was for the inſtruction in good 
Arts and Learning, and fo for theſe benefits they have of both theſe 
places, nur one nor the other may be left out : And if the King had 
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incorporated them by the name of Maſter and Fellows of Trinity Col- 
lege in Cambridge, and in the Market place of Cambridge: There 
though that the Market place was parcel of the Town of Cambridge , 
yet it {cems to him that this cannot be lIctt out, for peradventure the 
Founder hath a ſpccial reaſon to place that there, that is, to have 
all things neccflary for them more near unto them: Alſo where any 
firangcr demands any poſſettion-of them in Precipe @uod RedZat, or 
fuch like, he ought to cnſue them certainly and preciſely : Then 
a vortzzre Where they depart with their poſſc{hons by their own 
Act, there they ſhall not be unknowing of their own names : And 
Ialter of the Intier Temple argued to the contrary, and he con- 
ccived that the Leaſe is good, and firſt he argued the ground whic! 
hath bcen taken of the other part, that is, that every Corporation 
ought to be in a certain place, and he conceived that there is a 
ccrtain place in this place, that is, the Town of Cambridge : And 
ro that, that is ſaid that this Corporation is founded upon two 
places, he denicd that atl together, for no more than one materi- 
al Body, may be but'in one place Simwnul and Semel, no more may 
it be ina Body Corporate, which hath always its reſemblance to 
a Body natural, and for that he denied the Caſe, which hath been 
put of the other part , of Norfolk and Sxffolk: And he cited the 
opinion of the Lord Popham in Buttox's Caſe, 'in which the Lord 
North was intereſted, that a Corporation cannot be limited to a Coun- 
ty, as Probos Homines of ſuch a County, or Trinity College in ſuch a 
County, but it ought to be refirained; tofome certain place, or one 
County, or a Town : But admit that the Corporation may be found= 
cd upon two places, yet he faith that a Vinivertity is not Local, but 
Perſonal : And to this purpoſe he cited two Records, one in 48 H. 3. 
which was this: King H. 3. intending to keep a Parliament at O:x- 


ford, and knowing that the place was not ſufficient to contain all 


thoſe, which ſhould be there afſembled, and the Scholars together, 
{ent his Writ which was dirc&ecd to the Chancellor and Univerliity 
of Oxford, commanding them that they ſhould remove the Univer- 
fity to ſuch a place, till the Parliament ſhould be ended : And after 
he ſent his Writ ,to them again , which was directed to the Chan- 
ccllor and Univerſity, by which he willd that they ſhould return 


. again, the Parliament being ended , by which Writ he conceived 


that it appcars that the Univerſity was not Local: And this for two 
Reaſons 

Firſt, infomuch that this Writ was dire&ed to the Chancellor and 
Univerlity, ang Every Writ is directed to a perion and not to a 
Placc, 

Secondly the Writ that he ſhould 'move and remove the Univer- 
fity, which is a thing-impofhble to do, if it ſhould be a place: The 
OftNCK 
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other Record was 49 Ed.sz3. And this declares, that there was 
contention between the Scholars of Cambridge , and the Towns- 
men there , and the Scholars went to Northampton , and there 
they made a Petition to the King , that they might erc& a UMni- 
verlity, and the King ſent his Writ to the Major , commanding 
him. that he would not ſuffer the Scholars to remain there, and 
that he would not there ere&t a Univertity,. which proves thata U- 
niverſity may beerettcd at the Kings pleaſure, and fo cannota place 3 
then adinitting that a Corporation may conti!t upon a piace , yet 
rhe Univerſity not being a place , that*ſhall not be any prejudice 
to. omitit-: And he citcd a.Cafe which was adjudged as he faid, in 
the 26 of Eliz. which was thus: The Dean and Canons of 1/1#- 
ſor rrade a Leaſe tor years. by the name of Dean and Canons of 
new Winſor : And this was adjudged no variance, and the Caſe of 
5 E4.4.5, of the Abbot of Saint Maries in Tork, which fee there : 
And he ſaid ths Lord: North's Caſe was thus: That Cbrift-Charch in 
Oxford was incorporate by the name of Dean and Canons of Chriſt- 
Church in Oxford: And they made a Feoffinent by the name of 
the D@n and Canons of Chrift-Church in the Univerlity of Ox- 
ford , and adjudged a good Feoffment ; And he faid that in the ar» 
eument of this Caſe it was ſaid by Gaudy , that if a Corporation 
were made of Dae, and atter Dale is made into a City , they may 
make a Leaſe by the name of a City of Dale, and the Lord Popham, 
(as he ſaid) put theſe Caſes 3 that is, that if a Corporation be found» 
cd of Oxford: And that they made a Leaſe by the name of, &«. in the 
Peecinct of Oxford, this ſhall be a good Leaſe, yet a thing may be 
within the Precincts of another place , and not in the place: And in 
the 32 Eliz. was the Caſe of one Fermin and Iylles, that it a Cor- 
poration be made, by the name of Dean and Chapter of Saint Ma- 
ries in Exceter is good : But they agreed in this Caſe, as he faid, 
that if it appear that they cannot be intended all one, otherwiſe it 
ſhoald be, and he conceived in the principal Caſe, that it is notne- 
ccſ{ary that it ſhould be intended the ſame place, and for that he 
conccived in all thoſe Caſes that the Leaſe ſhall be good , and he ſaid 
there were near two hundred Leaſes upon the ſame Title, tor which, 
EC. 

And after that it was argued: in Michaelmas Term 1699. 7 
Facobi by the Juſtices : And the opinion. of Crook and Williams 
juſtice was, that the Leaſe was'good : But Fenner and. Telvertos 
to the contrary 3 and Flemming chief Juſtice argucd that the Leaſe 
was not good 3 but he faid this ſhonld not be ablolutely his opinion, 
but moved a compolition betwixt the 'parties; But inſomuch that 
the matter was not compounded, in the ſame Michaelmas Term, 
Judgement. was prayed : And Wiliams Tualtice. brought into the 


Court. 
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Court a Decree out of the Court of Wards concerning the Caſe which 
is put in 7 Eliz, Dyer, and 1 Coke Porter's Cale : And upon the 
Decrce appears, that an Information being exhibited there againſt 
the Maſter and Fellows of Trinity College in Cambridge concerning 
certain Land they made Title to, by a Demiſe made to them, by the 
name of Maſter , Fellows and Scholars, of Trinity College in Cam- 
bridge and this Demiſe was made,four and five of Philip and Mary, and 
the Decrce recited, that upon this were two great Doubts and Queſii- 
ons conceived. 

Firſt, it this Deviſe were good, and alſo by the Statute of x and 
2 Phil, and Mary, which enabled to Deviſe to ſpiritual Corporati- 
ONS. 

And the ſecond point was, that-where they were incoporated 
by the name of Maſter, Fellows and Scholars, De ſanta & Indi- 
vidua Trinitate, in the Univerſity and Town of Cambridge, if this 
Deviſe made to them by the name of Maſter, Fellows and Scho- 
lars of Trinity College in Cambridge was good , and the De- 
crce rehearſed , that the opinion of all the Juſtices in England 
Was. ud 

Firſt, That it was a good Deviſe within the Statute of 1 and 
2 _ and Mary , as it is reported in the Book before ci- 
ted, 

Secondly, that this was not ſuch a miſ-naming of the Corporati- 


"on which made the Deviſe void, and IViliams Juſtice produced 


this Record, as he ſaid to fortific his opinion : And*he conceived no 
difference between a Grant and a Deviſe,nor no difference between 
an Eſtate or Conveyance made unto them, and conveyance made by 
them, and for that he cited the Caſc in the 19 H. 8. in Dyer, where 
if a man Deviſe Land to the Abbey of Saint Peter's, where the foun. 
dation is Saint Pazl, this is a void Deviſe, and ſo in a grant. Ard 
Crooke Juſtice:, to the ſame intent, Telverton Juſtice to that De- 
cree thewed by my Brother Williams , I conccive a great difte- 
ENCE, | 

Firft, a Will and a Grant, for in caſe of a Will, it ſufficethif they 
be deſcribed by a name , by which the intent of the Devifor may be 
ſufficiently known, and a man is intended to be Ineps confiliz at the 
time of the Deviſe made, and for that, that he hath not any to in» 
firud& him of the preciſe name of the Corporation, for which , &c, 
And Fenner Juſtice to the ſame intent, and it a wan Deviſe to one, 
and his Aſhgns, as it is a Fee-fimple in Caſe of a Deviſe, ſo it is not 
in Grant, and ſo Deviſe to one and his Children, is an Eſtate Tail in 
Caſe of Deviſe , but not in a Grant : Flemming chief Jultice to the 
ſame intent , and to the Decree he ſaid, that this is as good Law, 


as cver he heard in his lifez but yet he conceived alſo, that there is 
a great 
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a-great difference between a Grant and a Deviſe, as if a man Deviſe to 
a Monk the Remainder ovet,this is a good Remainder,ſo Deviſe to one 
the Remainder over, and the particular Tenant refuſe, this is good in 
a Devilſc, contrary in Grant, and to the Cafe which is put by my Bro- 
ther illiams out of the 1 9 H.8, Dyer, there is a great difference, where 
there is not any ſuch perſon at all to take, there the Deviſe thall be 
void, as where the Deviſe to the Abbot of Saint Peter, where the foun- 
dation is of Saint Paz!, and where it is a perſon certain, but all the 
name's not fo preciſely recited, and to that which is ſaid by my Bro- 
ther Williams, that no difference between conveyance made to them 
and by them, I agree to him with this difference, that 1s, if con- 
veyance be made to them, of what by preſumption in Law they 
are knowing, and are parties , as a Fine levied to them, and ſuch 
like, but of a Devilc it is not preſumed, that they have knowledge 
of that till the death of the Deviſor, and he conceived that the Leaſe 
is void, and this Decrce ſhewed, hath not changed his apinion, but he 
moved the parties again to an agreement, and would not as yet give 
Judgement. 

Hitcham the Queens Attorney, moved. the Court for a Prohibi- 
on, and the Cafe was this , two Merchants covenanted by Deed 
with their Factor to allow him ten pound a Month for his Wages , 
and one Merchant ſealed the Deed in England, and the other ſealed 
that upon the Sea, and the Factor came and ſued the Merchants 
in the Admiralty for his Wages, and by the Court infomuch that 


one of them {ealed it upon the Land, this is not any thing. 


done upon the deep Sea, and for that Prohibition was granted to 
him. 

Upon a Motion made by. 1/ixcolt of the Middle Temple to diſſolve 
a Prohibition granted to the Spiritual Court, upon a Libel for Tithes, 
there the Court toek this Rule, that when a Conſultation is lawtul- 
ly granted, there a new Prohibition ſhall not be granted upon the 
{ame Libel, and yet they qualithed that with this difference , that 
is, when a Conſultation is granted upon any fault of the Prohibiti- 
on in form by Miſpriſton of the Clerk, or by miſ-pleading of any 
Statute, in that, or ſuch like, there a new Prohibition may be grant- 
ed upon the ſame Libel, but if Conſultation he granted upon the 


right of the thing in queſtion, there a new Prohibition ſhall not be. 


granted upon the ſame Libel ;' Sce the Statute of 5 Eg, 3, 


- Paſch. 9 Jacobi 1609. in the King's Bench. 
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rr and Spencer Plaintiffs Rogers Defendent , where an. 


Action of Debt was brought by the Plaintiffs againſt the Deten- 
dent 
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dent as Adminiſtrator during the Minority of one 'F. S. and tþ* 
Plaintiffs ſhew in their Count, that the faid F.S. at the time of th, 
Writ -brought , was, and yet is within age of one and twenty 
years, and Verdict paſſcth againſt, the Deiendent, and Crewe mos 
ved in arreſt of Judgement, that the Declaration was inſufficient, for 
they have declarcd that the Executor was within the age of one and 

« twenty ycars, and the Adminittration during the nonage ſhall ceaſe 
when the Infant comes to the Age of feventeen years, ſo that he may 
be of the age of 17, 18, 19, or 20 ycars, and yet the Adminiſtra- 
tion ceaſeth, and io of Adion againit Adminiltrator , and fo was 
the Opinion of all the Juſtices, and the Judgement was ſtayed 
upon that , according to the reſojution of Pzggott's Caſe, 15 Coke 
29.4. 


| {1 of, *,Narried Lomer againſt Hockbead, the Plaintif declares in Ejeciione Firme, 
| bo-79-6 — *p5 upon a Leaſe made to him by three Husbands and their Wives , 
| *eer of At- and that the Detendent cjected him, and at the Iſſue upon not guilty, 
| torneye and in cvidence to-prove this Leale, and the delivery cf that , was 
ſhewcd a Letter of ' Attorney made by the Husbands and their Wives, 

and the counſel of the Detendent takes exception to the Declaration, 

tor they have declared upon a Leaſe by three Husbands, and their 

Wives, With a Letter of Attorncy to make delivery, and a marricd 

Wite cannot make a Letter of Attorney : And fo this is not a Leaſe 

of the Wives, and ſo the Plaintiff had declared upon no Leale : 

And the opinion. of all the Court was , that a marricd Wife 

could not make a Letter of Attorney : And WWiliams Juſtice com- 

parcd this to the Caſe of an Infant, as if an Infant makes a Feoftment 

or a Leaſe, and delivers that with his hand, this is not, but void» 

able : But if it be executed by Lettcr of Attorney , that is a 

diſſcifin to him , but by Flemming and Williams, if the Plaintiffs had 

declared upon a Leaſe made by the Husband only ; this had been very 

ood, | | | 

Peple. in. : Thomas Malin, Piaintif in Replevin againſt Thomas Tully ; the 

Caſe was, The Queen AZary was fciſed of a Park called Eeſtwood 

Park in her Demetn, as of Fee as in Right of her Crown, and fo be- 

ing {ci{cd by her Letters-patents, let the ſaid Park to two for their 

lives, and after died : And the Queen. Elizabeth. by her Letters- 

= patents reciting the ſaid Leaſe tor lives; and that the ſaid Leſſees were 

| alive, grantcd The ſaid Park to Humphrey Lord Stafford and his Wite, 
3 | and to the Heirs of the {aid Lord Stafford of the Body of the ſaid 
, O Wite lawfully begotten : And by the faid Patent the ſame Qucen, 
3 by thcle words, Ac de Ampliori & Uhpriori Gratia Noſtris, Volu- 
anus & Declaramus , quod fi Predifins Dominus Stafford , Solvat 
ſeu Solvi faciat prefeia Domine Ttegine 105, ad talem Diem , Tunc 
FE GD concedi- 
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Concedimus , quod prediius Dominus Stafford babebit revertionem 
predifiam fibi & Heredibus ſnis : And the Lord Stafford paid the ſaid 
ſum of twenty ſhillings according to the faid, Letters-patents, and 
if he ſhall have Fee-ſimple, or not was the queſtion : And it was ob- 
jected that he ſhall not have it, for the words of the Patent are 3 
that if the Lord Stafford pays the money, Tunc concedimus , the 
which words ſcem that the Grant ſhall take cffe&, in faturo, and 
it was not a preſent Grant, but when the money (hall be paid then 
ſhe granted 3 but it ſeems to the Juſtice, that it was a-good Grant 
immediately to take cffect upoh the payment of the money, and the 
Condition was precedent, till that be performed the Reverfion re- 
mains in the Queen Elizabeth, And the Queen might Grant by one 
ſelf ſame Patent as by diverſe : Sce ro Aſiſer13. 7 Ed. 3. 8 Ed. 2, Fe- 
offments, and that the Revertion (hall not extinguiſh the Eſtate Tail, 
but they may well be together, but otherwife it is of an- Eſtate for 


hat the King is ſpecially favoured in the Law, 
and for that he ſhall not be enforced to attend in Caſe, as other per- 
ſons ought to make attendance : And for that in caſe where a com- 
mon perſon may make a good Grant, the King alſo may make a good 
Grant, and in the Caſe at the Barr, if the Grant had been made by 
a common perſon, it had been good without queſtion : But the 
firſt objeRion that hath keen made was, that where a man hath 
made a Leaſe for life, or for years, upon condition to have Fee, there 
the particular Eſtate ſhall be drowned upon the increafing of the 
Eſtate, but the Statute of Weſtminſter 2, preſerves the Eſtate Tail 


8 


that it ſhall not be drowned, and that the Fee in this Caſe doth not 
veſt till the condition be performed 3: for if the Leſſee for years or 
life, ſurrender before the performance of the Condition, the Fee 
doth' never increaſe, as it is 14 H. 8.. 20. and the Lord Chandois 
Caſe, 6 Coke: But the Eftate Tail remains after the Condition 
performed, and then hath the Fee dependent vpon the Eſtate Tail, 
and that there is a neceſſity that there ſhall be an office, as it was in 
NichoPs Caſe in the Com. becauſe of the right, and that after the 
Condition performed then the Fee [hall veſt , Ab Initio, and this 
corporates together partly by the Letters-patents, and partly by the 
performance of the Condition and ſo it is in Butler and Baker's Caſe 
that it is not a Grant #* futuro, but one immediate Grant to take 
effect in futuro: See 2 H.7. for 'the Execution of Chantery and 
Grendon's Caſe in the Com. and 2 H.7. if the King grant Land to 
7.5. for life, the Remainder to the Right Heirs of F. R. whichis 
in life, the Remainder is good, as 'well as in caſe of a common per- 
ſon, and fo he ſeemed that Judgement ſhall be given for the Plain- 


rift, 


Walmeſley 
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WV almeſſey Jaftice agreed, that it ſhall be. Remainderand not Re- 
verſion, as if Lands begin to the Husband and the Wife, and to the 
Heirs of the Body of the Husband , the Husband dies; this isa 
Remainder in the Heirs Males, and not a Reverſion, for it cannot 
grow higher , and it was not in the King as one Dilſtin& Eſtate , 
before the Grant, and Formedon in Ren:ainder lieth for it , and 
though it be miſrecited, yet it ſhall be good, and aided by the Sta- 
tute of Miſrccitals , and grant of a thouſand is ſuffered to convey 
the Reverſion of a thouſand by the Common Law and it the recital 
were that it was Reverſion depending upon the Eftate Tail, it was 
gocd without queſtion, and the King may grant five hundred Re- 
verſions if he will, and that the laſt ( Damus ) isex certa ſcientia 
&* inero motu nojiris Damus & concedimus, that it the Patentee pay 
twenty ſhillings, Tuxc ſciatis, quod nos de ampliori gratia & certa 
feientia & mero mot noſtris, concedimus, &c. and that the word Vs- 
Iumas will amount to a Covenant, or a Releaſe, as 32 H.6. The 
King by his Patent by theſe words (Noelent } that he ſhall be im- 
pleaded , and this amounts to a Releaſe, and fo words which in- 
tends cxpreſly words of Coycnant , may be pleaded as a Grant in 
caſc of the King, as it is 25 Fd. 4. So ifa cammon perſon licenſe ano- 
thcr to occupy his Land, this amounts to a Leaſe of Land, if the time 
be expreſſed 3 (o it a man grants to another that he ſhall have ard 
enjoy his Land to him and* his Heirs, that by that Fee 'paſſeth:; 
And if the King grant Reverſion to begin at Michaelmas, the Grant 
is void, for that it is to begin totally at Michaelmss, and doth not 
Jook back to any precedent thing : But if it relate to ariy precedent 
Act, then that ſhall be good by relation, and ſhall-paſs ab Initio: See 
Com, Walſingham's Caſe 553. b. that in ſuch a Caſe the -performance 
of the Condition divcſts the Eftate out of the King, and there is no 
diffexence in this caſe betwixt the King and acommon perſon, and 
agreed in the Cafe of Littleton : Where a man makes a Leaſe for 
years upon Condition to have Fee, that the Fee ſhall not 'paſls cill the 
Condition be performed, and with this agrees 2 R. 2. Butif a man 
makes a Chartcr of Feoffment,” upon Condition, that if the Feoffee 
enjoy the Land peaccably for fifteen years, that the Feofftment (hall be 
void; In this Caſe the Feceſimple determincth by the performance 
of the Condition, and in this Caſe the Fee paſſeth, ab Initio, by the 
Livery, .zs in 10 Aſſiſe 18. Aſiſe 1. 44 Aſiſe, 49 Aſiſe. And he agreed 
that by the words Eabeat & Teneat, the Reverſion paſſes,and this is 
m__ Fee-limple, and this refers to the firſt Damus & Concedimus, and 
o concluded that he ſeemcd that- Judgement ſhall be given for the 
Plaintiff, | 

Coke chief Jaſticetaccordingly, and he conceived that there 'are two 
gueliwns upon the ſubliance of- the Grant, R 
Anc 
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And to the firſt Objcion , that hath been made, that is, that 
Reverſion was granted, and increaſe of an Eſtate cannot be. of a 
Revcrſion, and in all* theſe Cafes which have been put they are of 
an Eſtate in poſſcition, aud fo is the Caſe of Lz#tletoz alſo, and he 
agreed that it (hall not be good, if it be not good, ab Tritio; that 
though there be not othcr words than Reverſionem predidiam; That 
it ſhall be good. 

And to the ſecond point upon the former: He conceived that 
the Grant is but a Grant, and that the Condition is but prece- 
dent Limitation, when the Eſtate of Fee-ſimple ſhall begin, and 
ſo it is ſaid by Moutz2ue, in Colthurſt and Brinskin's Caſe in the 
Com, And further he ſaich that there are four things neceſſary for 
increaſing an Eſtate, f 

Firſt, that ic ought to be an Eſtate, upon which the increafing 
Eſtate may incrcaſc. 

Secondly, the particular Eſtate ought to continue, for otherwiſe 
it is Grant of a Reverfion in Futuro, 

Thirdly, That the Eſtate which is to increaſe ought to veſt by the 
performance of the Condition, tor it there be difiurbance that it can» 
not then veſt, thcn it can ncver ycit, . 

Fourthly, that both the Eſtates as well the particular Eſtate as 
the Eftate which is to increaſe ought to have their beginning by one 
{clf ſame Deed, or by diverſe Deeds delivered at one (elt ſame time. 

And to the firſt, and to prove that he cited 44 Ed. 3, Attaint 22» 
Leſſee for years upon condition to have Fee, grants his Eſtate, 
the Fee doth not increaſe upon the performance of the Condi- 
tion , for then it ſhall paſs as a Reverſion, and fo the particular 
Tenant ſurrenders his Eſtate, as it is ſaid, 14 H. $, For if 
the Privity be deſtroyed, the Fee will never increaſe, but there is no 
ſuch nicety, but that if the ſubſtance of the Eſtate remains, though 
1t doth not remain in ſuch form, as it was atthe firſt Reverſion, t 
Eſtate may well increaſe, as if Lands be given to the Husband and 
Wife, and to the Heirs of the Husband, upon the Body of the Wite to 
be begotten, the Wife dies, and the Husband is Tenant after pollibili- 
ty of Iſſue extinct, yet he may well perform the Condition , for the 
Eſtate remains in ſubſtance, and with this agrees, 20 H.6, Aid 
and ſoit is ifa Leaſe be made to two for years upon Condition to have 
Fee, one dies, the other-may perform the Condition, and (hall have 
Eec-ſimple, as it is agreed by 12 A4fiſe 5. the reafon is that the privity 
remains, and the Eſiate alſo in ſubſtance. 

Thirdly, as to that alſo, it ſeems that it ought to veſt. upon the 
performance of the Condition , which is the time limited tor the 
beginning of the Eſtate, and if it do not veſt then: it ſhall never 
velt,and if it do not velt without Office in this Caſe, it ſhall never veſt 
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at all, but it is for the Honour of the King , that his Grant ſhall 
have its effe& 3, and 49 E4.3. 16. Iſabel Goodcheap's Caſe, ſhe de- 
viſcd her Lands to her Executors to be fold, and dics without Heir, 
the King hath that by Eſcheat, yet the Executors may fell it, and 
for that diveſt the Eftate out of the King, and ſo was the Lord Lyo- 
wes Caſe, and the reaſon is for the neceſſity, for the Prerogative 
of the King (ſhall do no wrong, and there need no continuance ef 
the Eſtate of the part of the Leſſor , but of the part of the Leſſce,, 
and for that if the Feoffor make a Feoffment, or grant his Eſtate, 
this ſhall not make prejudice or alteration of the Eſtate and for 
that if the King rcfuſe to receive the Money, yet if it be tendered the 
Fee-ſimple ſhall veſt in the Patentee, and the {imple upon that ſhall 
increaſe: See 31 Ed. 1. Feoffments and. Deeds, B. 32. Quid Juris 
Clamat bc. 

And to the fourth it ſcems alſo, that both the Eſtates ought to be 
created and granted by one ſelf ſame Deed, or by divers dclivercd 
at one time, ©nia que in continenti fiunt pro uno habeantur & re- 
putentur, as if a man makes a Leaſe for years upon Condition to 
have in Tail, upon Condition to have in Fee, this ſecond Condition 
is void, for it ought to be all one Grant, and cannot be intire, up- 
on the Privity of the firſt Grant, and it is not material though that 
the firſt Eftate be drowned upon the performance of the Condition , 
as if the King makes a Leaſe for life, the Remainder in Tail upon 
Condition, that if the Tenant for life pay twenty ſhillings, that he ſhall 
have Fee, this ſhall be a good Grant, and the Fee well veſted by the 
performance of the Condition, though that the particular Eſtate for 
life ſhall not be drowned. ; 

And to the ſecond point, that is, that the Grant of the King 
ſha}l not be good , for that, that it is by the words , Reverſion a- 
forcſaid, he agreed that if the King makes a Grant to one intent, that 
ſhall not enure to another intent : But this ſhall enure to the intent 
for which it is made, Ut res magis valeat quam pereat', and it is 
for the diſhonour of the King, to make an unconſcionable Grant. 
And to the Objection which is made, that the King is not underſtand- 
ing of Law, to that he anſwered, that the King is( Caput Legis) and 
tor that ſhall not be intended to be ignorant of it,and for that if a Grant 
may have two intendments, one to make the Grant good , the other 
to make the Grant. void, it ſhall be intended, and expounded in 
the better ſence, that "is, to make the Grant good , and not to 
make the- Grant void , for this was Tziqua expyſitio, and allo he 
faid that the Grant fhall be good. for the firſk word” C Concedo ) 
though it had not been ſubſequent alſo, as if a. man grant a Rent 
charge, and iFit be behind, that 'the Grantce may diltrain for- the 
&rlt- Grant, and the Grant is not of a Reyerſion In faturo, but grant 
that 
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that if the Condition be performed, that then the Fee doth paſs 1: fu- 
tro, and it ſeemed to him, that it was a good deviſe to prevent 
chat the Eſtate Tail ſhould not be diſcontinued by Fine nor other*+ 
wiſe, until the Condition were performed, and ſo of recovery al- 
ſo; forif the King grant an Eſtate Tail, and after grants the Rever- 
fion in Tail, this ſecond intail is within the intent of the Statute 3 
and when the Iſſue of the firſt Tenant in Tail ſhall not be barred, the 
Eſtate of the Tenant in Tail in Remainder ſhall not be barred: Sce 
the Lord BarkJey's Caſe in the Com. fol, and 7 Ed. 4. and 
as to the pleading he ſaid, that when the Iſſue is offered, which de- 
pends upon matter in Law, there is no neceſlity to take travers upon 
the matter in Law, for it doth not belong to lay men to decide the 
matter in Law, andfor that he concludes , that the Grant in ſub- 
ſtance is good, and in form exquiſite, and that the Iſſue in Tai) in 
Reverſion ſhall not be barred, for ©od ren in principiogpalet 104 vale- 
bit in acceſſario,and that Judgement ought to be for the Plaintiff, which 
was done accordingly. 


JN Ejeftione Firme againſt Gallop, after Verdi& and Judgement for Re-enirv af 


ter voſſeſiion- 


the Plaintiffa Writ of Habere Faciar Poſſeſionem was awarded and exccuted: 
executed, and returned: and filed, and: after the: ſame Defendent re- 
entred and outed the Plaintiff, and Attachment was awarded, and 
it ſeems that if the Writ had not been returned , that then a new 
MA ſhall be awarded, and the Attachment was awarded upon Af- 
avit, : 


IN Action upon the Caſe againſt Trotman, the words were, Thou pan. 
fayeſt thou art an Attorney, but I think thou art no Attorney, but TY 

an Atrorney's Clerk in ſome Office, but if thou be an Attorney I will 

have thee pickt over the Barr the next Term , and thy Ears 

nailed to the Pillory, and 1t ſeems that theſe words are not Action- 

able, FF: 


N waging of Law of Summons in Dower , Tn petit Cape , there Grmd Cape 
ought to be two Summons only, and if it be Grand Cape , then *** ©: 

there ought to be two Summoners, and two Viewers, and Summons 
upon the Land is ſufficient to give notice of the 'Dethandant, of the waging: 
thing demanded, and the day in Conrt : That in. waging Law , 
the Lord Coke (aid, that the Defendent himfelf ought to ſwear, De 
fidelitate, and; eleven others, which are named in the Statute of 
Magna Charta, Chapter Teſtes fideles, ought to ſwear De credult> 
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at all, but it is for the Honour of the King, that his Grant ſhall 
have its effet;, and 49 E4.3. 16. Iſabel Goodcheap's Caſe, ſhe de- 
viſcd her Lands to her Executors to be fold, and dics without Heir, 
the King bath that by Eſcheat, yet the Executors may ſel] it, and 
for that diveſt the Eftate out of the King, and ſo was the Lord Ly- 
wes Caſe, and the reaſon is for the neceſſity, for the Prerogative 
of the King (ſhall do no wrong, and there necd no continuance ef 
the Eſtate of the part of the Leſſor , but of the part of the Leſſce,, 
and for that if the Feoffor make a Feoftment, or grant his Eſtate, 
this ſhall not make prejudice or alteration of the Eſtate 3 and for 
that if the King refuſe to receive the Money,yet if it be tendered the 
Fee-ſimple ſhall veſt in the Patentee, and the ſimple upon that ſhall 
increaſe: See 31 Ed. 1, Feoffments and. Deeds, B. 32. Quid Furis 
Clamat be. 

And to the fourth it ſcems alſo, that both the Eſtates ought to be 
created and granted by one ſelf ſame Deed, or by divers delivered 
at one time, ©ria que tu continenti fiunt pro uno habeautur & re- 
putentur, as if a man makes a Leaſe for years upon Condition to 
have in Tail, upon Condition to have in Fee, this ſecond Condition 
is void, for it ought to be all one Grant, and cannot be intire, up- 
on the Privity of the firſt Grant, and it is not material though that 
the firſt Eftate be drowned upon the performance of the Condition , 
as if the King makes a Leaſe for life, the Remainder in Tail upon 
Condition, that if the Tenant for life pay twenty ſhillings, that he ſhall 
have Fee, this ſhall be a good Grant, and the Fee well veſted by the 
performance of the Condition, though that the particular Eſtate for 
life ſhall not be drowned, . 

And to the ſecond point , that is, that the Grant of the King 
fha}l not be good , for that, that it is by the words , Reverſion a- 
forcſaid, he agreed that if the King makes a Grant to one intent, that 
ſhall not enure to another intent : But this ſhall enure to the intent 
for which it is made, Ut res magis valeat 'quam pereat', and' it is 
for the diſhonour of the King, to make an. unconſcionable Grant. 
And to the Obje&ion which is made, that the King is not underftand- 
ing of Law, to that he anſwered, that the King is( Capt Legis ) and 
for that ſhall not be intended to be ignorant of it,and for that if a Grant 
Tnay have two intendments, one to make the Grant good , the other 
to make the Grant. void, it ſhall be intended, and expounded 'in 
the better ſence, that'is, to make the Grant good , and not to 
"make the- Grant void , for this was Iniqua expyſitio, and alſo he 
faid that the Grant fhall be good for the firſt word' ( Concedo ) 
though it had not been ſubſequent alſo, as if a. man grant. a Rent 
charge, and iFit be behind, that'the Grantce may diltrain for the 
grlt- Grant, and the Grant is not of a Reycrſion In fetwro, but grant 
that. 
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that if the Condition be perforwed, that then the Fee doth paſs Ir fu- 
tro, and it feemed to him, that it was a good* deviſe to prevent 
that the Eſtate Tail ſhould not be diſcontinued by Fine nor other: 
wiſe, until the Condition were performed, and ſo of recovery al- 
ſo forif the King grant an Eſtate Tail, and after grants the Rever- 
fion in Tail , this ſecond intail is within the intent of the Statute 3 
and when the Iſſue of the firſt Tenant in Tail ſhall not be barred, the 
Eſtate of the Tenant in Tail in Remainder ſhall not be barred : Sce 
the Lord Barkley's Caſe in the Com. fol. and 7 Ed. q. .. and 
as to the pleading he ſaid, that when the Tue is offered, which de- 
pends upon matter in Law, there is no neceffity to take travers upon 
the matter in Law ,, for it doth not belong to lay men to decide the 
matter in Law, andor that he concludes , that the Grant in ſub- 
ſtance is good, and in form exquiſite, and that the Tfſue in Tai) in 
Reverſion ſhall not be barred, for ©#od non in principiogyalet ron vale- 
bit in acceſario,and that Judgement ought to be for the Plaintiff, which 
was done accordingly. 


&* tad . ; t ſleion- 
the Plaintiffa Writ of Habere Factar Poſſeſionem was awarded and ———— 


executed, and returned: and filed, - and after the' ſame Defendent re- 

entred and outed the Plaintiff, and Attachment was awarded, and 

it ſeems that if the Writ had not. been returned , that then a new 

Þyn ſhall be awarded, and the Attachment was awarded upon Af- 
avit, > 


JN Ejefione Firme againſt Gallop, after Verdi& and Judgement” for Re-emirv af 


IN Action upon the Caſe againſt Trotman, the words were, Thou _— of 
" faycſt thou art an Attorney, but I think thou art no Attorney, but T2 
an Atrorney's Clerk in ſome Office, but if thou be an Attorney I will 
have thee pickt over the Barr the next Term , and thy Ears 
- --*j to the Pillory, and it ſeems that theſe words are not Action- 


N waging of Law of Summons in Dower , It petit Cape , there Grand Cape 
ought to be two Summons only, and if it be Grand Cape , then *** ©: 

there ought to be two Summoners, and two Viewers, and Summons 
upon the Land is ſufficient to give notice of the 'Detandant, of the waging. 
thing demanded, and the day in Conrt': That in. waging Law , * 
the Lord Coke ſaid, that the Defendent himfelf ought to ſwear, De 
fidelitate, and. cleven others, which are named in the Statute of 
Magna Charta, Chapter Tejtes fideles, ought to ſwear De creduli> 
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Inn-keeper 
an London, 


P plug. 


Warbrook 4nd Griffin. Part N, 


F Tenant for life be, the Remainder in Tail to another ; the Re- 

mainder in Fee to the Tenant for life, and the Tenant for life je- 
lcaſes to the Tenant in Tail, the Releaſe is good to paſs the Re- 
mainder in Fee to the Tenant in Tail, for to this purpoſe the Tenant 
in Tail hath ſufficient Poſſeſhon, upon which the Releaſe may enure , 
but it ſhall not be good to paſs the Eſtate for litez and 19 H. 6. and 
9 H. 7. if Tenant in Tailin Remainder, Difleiſe Tenant for lite, he 
doth not gain Fee-ſ{imple by Felthorp, but if there be Grand-father, 
Father and Son, and the Father makes a Feoffment, the Grand-Fa- 
ther dies, the Father dies, the Son is barred 3 ſo if the Son had levied 
a Fine being Tenant in Tail, 33 and 39 H. 6.43. 4.21 Ed. 4. Diſ- 
continuance. 


9 
- Paſch. 7 Jacobi, 1609. in the Common Bench. 


Warbrook and Griftia, 


Ereween Warbrock and Griffin, a Gueſt brought a Horſe into an 
Inn in Loxdoz to be kept, the which ſtaid there fo long , till 

he had caten out his Worth, and then the Inn-keeper cauſed the ſaid” 
Horſe to be priſed , and thenſold him according to the Cuſtom of 
London , and it ſcerns well he might doit, and that the Sale was 
lawful; for the Inn-keeper, as to the Perſon of his Guelt ought 
to receive him, and he is compcllable to doit, as it is 5 Ed. 4.2.and 
22 Ed. 4. And for his Goods he ought to keep them (afe, 
and of the other part the Gueſt ought to pay the Inn- keeper , as 
well for the meat of his Horſe, as for his own, as it 1528 H. 6. And 
it ſhould be inconvenient, that he ſhould be put to his Action for , 
ee, And for preventing this miſchicf , the Inn- keeper may detain 
the Horſe of his Gueſt, till he be ſatisfied 3 and it fees to Coke 
chick Juſtice, that an Inn-keeper is not chargeable with the Goods 
of any, which is not lodged in the Inn, and the Goods mult be 
lofi by default of the Inn-keeper , and that the Inn-keeper is not 
compcllable to receive the Horſe of any, if the Maſter þe not lodg- 
ed,) and if a Neighbour of the Inn-kceper come to the Inn- keeper, 
he ſhall not anſwer for the Gvods., for_he is not lodged, but as a 
Tipler, "and ſo if an Inn-keeper invite any to his Houſe 4d Pran- 
dendum aut Cenandum, the Jon-keeper ſhall not be charged/as it is 
5 H.8., For it was agreed that the Gueſt ought to averr that 
6: was lodged in the Inn. And Foſter Juſtice {aid;, that it was 
adjudged in the Caſe of one Perin of the Black, Swan in Holbours , 
that by the Cuſtom of London, an Inn-keceper may ſell a Horſe 
which remains with him to be kept, and hath caten more than he 
is worth; and ſo it was (aid by Foſler ,” that where a gee" 
- | # 
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to a Fair, and left divers other Hats in the Inn, the which inhisab- 
fence were fiollev, and the Inn- keeper ſhould not anſwer for them 3 
tor that,that the Haberdaſher was not lodged in the Inn at that time) 
and this was the Caſe of one Coley im the 25 of Eliz. But Sir Edmwie 
Sards todged inan Inn, and there left a Trunck,” and went to meet 
the King, the Trunck remainmg in the Inn, in his abſence it was 
ſtolen, and the Tnn-keeper was charged, Drerethe Difference, if the 


Owner defire that his Horſe ſhould go to graſs, the Inn-keeper ſhall 9#-72* 4 
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not anſwer}; but if an Inn-keeper reccive the Horſe, and of his own 4.4: 4:44 4. 


head puts the Horſe to grafs, and heis ſtollen, there the Inn-keeper. 95:32 * 4 dam. g 6+ 


fhall be charged, and though the Inn-keeper deliver the Rey of the 
Chamber to the Gueſt, yet the Inn-keeper ſhall anſwer for the goods 
which are ftollen, for itis an implicd promiſgot cvery part, that is, of 
the part of 'the Tnn-keeper, that the ſhall preſerve the Goods of his 
- Gueſt, and of the part of the Gueſt, that he will pay all duties and 
charges, which he cauſed in che houſe, and that the Inn-k:eper may 
retain (without Cuftom)by the 'Common Law, the Horſe of the Gueſt: 
as a pledgetill he be fatisficd of all dues, and fo a Tailer ard Goods 
taken in Vithernan, but the Inn-keeper cannot work the Horſe of his 
Guelt in ſuch a cafe, nor ſell his Goods, though that they be Bona: 
peritara, 


" Trinity 7 Jacobi r609. 7 the Common Bench. 
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Homas Bonham brought an Action of falſe Impriſonment againſi 
Do@tor Alkinr,and divers other Doors of Phylick:; The Defen- 

dents juſtifzed that King H.8. Amo Decims of his Regn, founded a Col- 
lege of Phyficians, and pleaded the Letters-patcnts of the Corporati- 
on : And that they have Authority by that to chuſe a Prefident,&c. as 
by the'Letters-patents,&e. and then pleads the Statute of 32 H:8. chap.. 
40. And that the ſaid DoQor Alkzns was. choſen Pretident, according 
to thefaid Aftand Letters-patents,and where by the ſaid A and'Let- 
ters-patents it is provided;that none fhall-pra@tife in the City of Loudon 
or the Suburbs of that, or within ſeven miles of the faijd City, orcxer- 
eſe the faculty of 'Phy ſick, if he be nct to that admitted by-the-Let- 
ters of the Prefident and Coltege, ſcaled with their Common Seal , 
under the penalty of a hundred ſhillings ; for every Moneth that 
he (not being admitted )* (hall exerciſe the ſaid faculty 3 (further 
we will-and: grant for us and our Succeffors; that by the. Preſid - m_ 
College 


Atﬀion of 
falic Impri. 
ſonment. + 


Serjeant 
Harris the 
younger, 
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College of the Society for the time being, and for their Succeſſors 
for ever, that they may choſe four every. year, that ſhall have the 
over-ſecing, and ſearching, correcting, and governing, of all in the 
{aid City being Phyſicians , ufing the facultF of Medicines in the 
aid City, and other Phyſicians abroad whatſoever uſing the faculty 
of Phyiicking by any means frequenting and ufing, within the Ci- 
ty or Suburbs thereof, or within ſeven miles in compaſs of the ſaid 
City, and of puniſhing them for the ſaid offences, in not well ex» 
ecuting, making , and uſing that : And that the puniſhing of 
thoſe Phyticians uſing the ſaid faculty, fo in the premiſſes offending, 
by Fines, Amercements, Imprilonments of their Bodies , and by 
other reaſonable and fitting ways ſhall be executed : Note the pres 
amble of theſe Letters patents is, Quod cum Egregii officii noſtrs 
munus arbitremur , ditionis . noſtre , Hominam felicitati omni ratione 
Conſulere ; Id autem veÞ inprimis fore , fi improborum conaminibus 
tempeſtive occurramus , apprim6 neceſſarium fore duximus , impro- 
borum quoque hominum” , qui medicinam magis avaritie ſue cauſa, 
quam ullins bone conſcientie fiducia profitebautur, unde Rudi & cre- 
dule pleks plurima incommoda oriuntur , audaciam compeſcere, And 
that the Plaintiff practiſed in London, without. admithon of the 
College , and bcing Summoned to appear at "the College , and 
examined it he would give fatisfaftion to the College according 
to the ſaid Letters-patents and Statute , he anſwered that he had 
received his Degree to be Doctor of Phyſick by the Univerſity of Cam- 
bridge , and was allowed by the Univerſity to practiſe, and con- 
felt that he had praQiſed within the ſaid City, and as he conceived, 
it was lawful for him to praftiſe there, that upon that the ſaid Pre- 
iident and Commonalty fined him to a hundred ſhillings , and for 
not paying, of that, and his other contempt, committed him to Pri- 
{on, to which the Plaintiff replied as aforeſaid, and vpon this de- 
murrer was joyned : And Harris for the Detendent, faith, that 
this hath been at another time adjudgcd in the King's Bench, where 
the ſaid College impoſed a Fine of hive pound upon a Dodtor of 
Phyſick which praQiſed in Loxdox without their admiſſion, and for 
the non payment of that, brought an Action of Debt, and adjudg- 
ed that it lay well, and that the Statute of 32 H.$. extends as 
well to Graduats, as to others, for it is gencral,and Graduats are not 


excepted .in the Statute ,, nor in the Letters-patents, ,and all the 
milchiefs, intended to be redreſſed by: this, are not expreſſed jin 


that, and the Statute ſhall not be intended to puniſh Impoſtors on- 
ly , but all other which praGife without examination and admit- 
tance, for two things are neccſſary to Phyſicians, that is, Learning 
and Experience , and upon that there, is a Proverb, Experto cre- 
do Roberto; And the Statute intends , that none ſhall praGiiſe boy 
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but-thoſe which are moſt learned: and expert, more than ordinary 
And for that the Statute provides,that none ſhall pratiſe here without 
allowance and examination by the Biſhop of Loxdox, and the» Dean 
of Parxls, and four Learned Doors : But in other places the exa- 
mination is referred only to the Biſhop of the- Diocels, and the rea- 
ſon of the difference is, for that, that Londoz is the heart of the King» 
dome: And here the King and his Court, the Magiſtrates-and Judges 
of the Law, and other Magiſtrates are Refident, and with this agreed 
the government of other ' well- governed Cities in' Italy and other Na- 
tions,as-it :appcars by the preamble of the ſaid Letters-patents : And 
it appears by the Statute, that this was not intended to extend to Im- 
poſtors only, for that, that the word Impoſior is not mentioned in the 
Statute: And the Statute provides that they ſhall be puniſhed, as well 
for doing and uſing; as for ilb ufing': Aid alſo it is provided that the 


Statute of r Mary 1, Parliament,chap.y. that the-Gardians, Goalers, 


or Keepers of the Wards, Goals, and Priſons within the City and 
Precin& of that, ſhall receive into his Priſon all ſuch perſon and per- 
ſons ſo offending, which are- ſent or committed to them, and thoſe 
ſafely ſhall .keep without Bail, till the party fo committed ſhall bedif- 
charged bythe faid:Prefident, or other perſon by the ſaid College to 
that authotiſed. by which ;it appears, that the'Goalers, Keepers of 
Priſons , have power to retain ſuch which are committed : That then 
the Preſident ſhall have power to commit, for things implied are as 
Krong as things expreſſed 3 as it appears by the Com. Stradling and 
Morgan's Caſe: Andalſo in the Earl of Leiceſter's Caſe, where it is a> 
greed, that:-Joynture before Coverture:cannot be waved, and this is 
implied withm the Statute of 27 HH. 8... And ſo the Statute of 
2 E4.6, provides that- after ſeven years Tithes ſhall be paid, by 
which it is Colle&ed by Implication, that during ſeven years, 
Tithes ſhall not be paid 3 and fo he prayed Judgement for the De- 
fendents, - | | 
' Dodriagg Serjeant of the King, for the Plaintiff ſaid, that the Sta- 
tute of 24 H. 8. chap. 5. and the Letters-patents gives power to four 
Cenſors to puniſh tor ill executing, doing, and uſing, the facalty 
of a Phyſician, and the Plaintiff was not charged for ill executing 
of it, doing or ukng : But it is averred, where Revere the Plain- 
tiff-was nothing. ſufficient to exerciſe. the-ſaid Art, and being ex- 
amined, leſs, apt to anſwer, ,and thereupon: they: forbade him, and 
being ſent for, and not: appearing ,- was, amerced: five-pound”,- and 
order that he ſbould be Arreſted , and being Arrcited, upon his 
appearance being, exatnined if he would ſubmit himſelf to the ſaid 
College, he an{wered and confeffed-, that he had practiſed with- 
in. the ſaid City , being a Doctor of: Phyſick as-aforclaid, as well 
19;him.it was.lawful, and that he _ praciſe here again,for _—_ 
2Þ3<; L Cc 
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tn was cominitted to Priſon : So that he was amerced for his con- 


Walter. 
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tempt in the uſing of the ſaid Art, 'and committed to. Priſon for his 
enſwer upon his. e xatnination.; And he conceived that there are two.. 
gueſtions conſiderable. ape Fd Ts ih 

Firſt, if the College. may reſtrain a Dofor ob-Phyſick of; bis pra- 
&ice in London. _ 

Secondly, admitting.that they may, then if theſe are the cauſes for - 
which they nay commit by their Letters-patefits 3 the firſt Reaſon is 
drawn from; the Letters-patents, and the. ſaid Statutes, in which he 
ſaid that the intent of the King was the end:of his work : And this 
intent ſhall be expounded for three Reaſons apparent in.the words con- 
tained in the Grant. 

Firſt, Intempeſtive Conatibus ocexrrere, > l 

Secondly; Improbarum. Hominum, qui Medicinam magis avaritta - 
ſus canſi, quam-nlliis botte confeientie-fidacia profitebantur, audaciam_ 
Compeſrere. 

. Thirdly, which would invite Learned Men to practiſe here, and- 
for that would,qued Collegium & prefttinm Doftorum & praviorum vio- 
ram qui medicinarent in #rbe naftraLondino & ſuburbibus infra ſeptene.. 
millia;paſſinm in wrbe:quaque yenſus, publice: Exerceant,. in{iitui volumus 
& imperdinu 7: And. further he ſaith, that there are three ſorts of men, 
which mieddle with the Body.of-a man. 

Firſt, is. the Learned man which reads all Baoks extant, and his 
knowledge is ſpeculative, and by that. he knew-the nature of all Sim- 

; . And the {econdiis practive, the knowledge of which is/ only his exe 
perience, he may give Probatwmke of; But the ighorance of'the cauſe of - 
the Diſcafe, 4hd. the nature of the: things which he apptycs for tire . 
cure of that, ES Bs, 

And the.third: is an. Impoſtor, which takes upon him the know- 
ledge which he hath not, and every of them the College may-puniſh, 
for Male. nte#do , fatientth vel exeyuendo, by which way they will : . 
And this was not: the fieft- care which-was: had 3.-for inthe 9.H. 5... 
was a private /Ad&t-made for. Phylicians, by. which: there is'great 're- 
gard to thein which are Learned and Educated in. the Univerſity 
And for that the Ad provides that ithey ſhall not be prejudicial to . 
any of: the Univerſities. of Oxfard: and Cambridge, ahd' with this a- 
prees, 3 H. 8,41; | and: the:priviledge: ofi-chem , andi the: Dei &-- 
praves bamexes-,| raentioned: tiny the: (Letters: parents; are the !Lparn-. 
ed Men: mentioned ipithe A&, for:the'Statute provides' that: they.. 
hell: punifh according: to: theſe Statutes: and ate Edidts-: And 
by. the'foriner /Laws, the Univerſities , that their/ priviledges were. 
excepted:,: and by. their: former Statates,'i the . Letters «patents }. 
ought to be diratted,, 'fos its referred ito them; -- ANG the. Sta. 

: | tutcs,. 
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'tutes of this Realm have-always had: great' zeſpedt to the 'Graduats 
-of the Univerſities, and it is mot, without cauſe, for Srdavit & 
.Alfit, and hath no other' reward but: this Degree which is Doctor, 
and for that the Statute of 21 H. 3. prefers| Graduats, and pro- 
vides that Doctors of Divinty, or Batchel!lors ſhall be capable of 'two 
Benefices with Cure wichout diſpenſation;: And fo 1:3 Eliz. pro» 
vides that none ſhall be -preſenited toi a Benefite above the vatue of 
thirty pound per eu, if be be not-a Doctor or Batchelor of Divis 
nity : And tao the Objeion,: that none thall praQtiſe in Londws or 
ſeven miles circuit of it without Licenſe , that this clauſe ſhall be 
- expounded according to the matter; :and -to that he agreed, for 
'the other branches of .the Statute; are made to cheriſh! grave and 
Learned Men, and-:for that-it ſhall nothe intended, that:this branch 
'was made for the puniſhment of thofe; but'of:others which: the Sta» 
"tute intended- to puniſh. | [£847 23:31 4 COR TEL 
And to the {ccond ObjeQtion , that every Doctor -js not! the 
Learned and\Grave Men intended within the Statute, for the know- 
ledge of many -of them is only ſpeculative without practice; to 
that he anſwered, that all their-Study-is practice, and that-if :they 
-have no «practice -of themſelves, 'then 'they attend upon. 'others 
_ practiſe, and apply themſclves to. know 'the mature of. Sims» 
ples. | | ; 
And to the thixd ObxeQion, that in Londox ought to be choice men, 
:for the Statute appoints that they.thall be examined by the Biſhop and 
-Dean, and fourothers at leaſt, and for that there is:a more ftriet courſe 
for them, than in-otherplaces, to that it.is agreed :' But hefagid that 
ja the Univerfity , there is a more ftrict courſe. than'this ; for here 
he ought co. be publickly approved by many -after that he hath been 
examined, and anſwered in the Schools to diverſe queſtions;,. and 
-allowed by the Congregation-houſe : And 35 H. 6. 55, Dodor 
is no addition, but a Degree , (quiz gradatim & proprefſione Do» 
fringe provenit) tothat, and that DoRor.is Teacher, and that he was 
firſt taught. by others: as Scholars , afterwards he :is' Maſter , and 
DoSor dicotzer & docenda,, quia docere permittitar, and'they are called 
Maſters of their faculty, .and that the -Original of - Do@or came of 
the Synagogue of Fews, where there were Doctors of Law 3 and it 
appears that they had their Ceremonies in the time of H:x.-+ And 
when a-mvan brings with him the Enſign ef Dodrine , there: is no 
weaſon that: he ſhbuld be examined again for then if they will not 
allow of him, he ſhall not be allowed; though he be-a learned and 
grave man, and it was not the intent of the King to make a Moxo- 
aly-of this.practice. | 
[And to the ſecondipoint that: he propounded, it-ſcems that;the Ju- 
Rifcation-isnot:good,: which is; «5 comparuit, ARE ay 
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he was amerced; and'ordered that he:ſhould be arreſted, and: being 
arreſted; ' being examinedif he would ſubmit himfelf ro the College; 
he anſwered that hei was a Door; and had practiſed and 'would 
practiſe within the ſaid City, as he conceived he might lawfully do, 
and forthat ſhewing of this Cafe he was commited to priſon, and he 
conceived two things upon the Charter, ; | 

.2 Firſt, That it!/doth.not. inhibita Do&or to practiſe, but puniſh» 
eth him for-ilt uſing, exerciſfing,-:and - making, and may impriſon. 
the: Emperick and Impoſtor;:and fo: prayed Judgment for the Plain- 
tiff. And after in Hillary Term, in the ſame year, this Caſe was 
argucd byall the Juſtices of the' Common Bench, and-at two ſeveral 
days, and the firſt day it :was: argued by: Fofter ;, Daniel; and War- 


burton Juſtices, at whoſe Arguments:I was not preſent, but Fofter; 


argned: aginſt-the Plaintiff, and Daniel. and Warburton: with: him, 
and that the Action of falfe impriſonment was well maintainable. And 
the ſecond day. the ſame: Caſe was argued again by  Walmeſley Juttice, 
and Coke chict Juſtice, and- Yalmeſley-argued- as fellowerh, that is; 
that the.Statute.of 3 H.8. was inthe negative, that no perſon with= 
in-the, City, of :Loxdoz-or. feven Miles of that , take upon him to 
exerciſc:or oceupy;:.as: Phyſician or: Chirurgeon, &c. ' And he doth 
not -know. in:any Caſe where the words of the. Statute are. negative, 
that they admit any Interpretation againſt that but one only, .and 
that; is. the:.Statute of Marlebiidge:, chapter 4, which provides that 
no..Lord: ſhall diftrain in. one County, and the beaſts diftrained 
drive into another .County,: in: which. .Caſe 'though that ' the words 
are negxtive, yet: if theLord diffrain in one County, he! may' drive 
the Reaſts to his. Mannor in: another County, of which. the' Lands; 
in which the diſtreſs 'was.taken. were held, but it is equity andrea» 
ſon in- this.Cafe, that the Statute ſhould admit ſach exception, for 
it is not of -malice, but 'for that , that the Beaſts tnay remain-withe 
in his Fee; but in:the principal Caſe there is not the. like reafon nor 
Equity 3. andalſo:the King H. 8, -in his Letters-patents recites as fol- 
loweth,, that. is.,, Cum- Regii officit nofiri munus arbitremur., ditto» 
nj. noſtre hominum felicitatt.omnt ratione conſulere, id autem vel ime 
prin, fore, 6 | Improborum : conatibus. tempeftive” occurremus , appri> 
ane neceſſarium duximus. improborum_.quoque bominum , qui medici» 
mats magii\ \aypritis; ſus coſa quam . ullius bone conſeientie” fiducis 
profitchantvur © &c.. By which :it appears., that it;is: the :Office: of -a 
;zKang;to {u#ycy his: Subjes; and he is- as 2 Phyſitian to cure their 
{Malkdics, and:to. zemove Leproſfies amongſt them, and alfo to :r& 
-moYe :ay fumes and ſmells, which may .offend.or be.prejudicial to 
their health , as it appears by the ſeveral Writs: in-thele ſovera] . 
. Cates, provided, ; and. fo if a man;be! not rigtit-jn: his Wits, -the:King 
_ to.haye: the Protection and Goycintaaber of. him, leftihe _ 
Sr = SE 14 NUrA., 
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infirm, waſte, or conſume: his Lands or Goods, and it is not ſuffici- 
ent for him that his Subjeas live , but that they ſhould live happis 
ly, and diſcharges not his Office, if his Subjects live a life , but 
it they live and flouriſh , and he hath cure as well of their Bodies 
as of their Lands and Goods, for Health for the Body is as necefſa» 
ry as virtue to the mind 3 and the King, H. 8. to expreſs his ex- - 
traordinary caxe of his Subj<As made the ſaid Act, in the third year 
of his Reign , which was the beginning of his Eſſence , to- that 
purpoſe, and by the Common Law, any Phyſician which was al 
lowed by the Univerfity might practiſe and exerciſe the ſaid faculty 
within any place within: Ezg/and , without any diſpenſation , cxa- 
mination, or. approbation of any, but after: the making of the ſaid 
A& made in the thir@ year of King H.-8. none may pradtiſe, exerciſe, 
or occupy. as Phyſician or Surgeon within the City of London and ſe- 
ven miles of that, if he be not firſt examined, approved, andadmit- 
ted by.the Biſhop of Londvx, and the Dean. of Parls for the time be- 
ing, calling to them, four Doors of Phyſick or Chirurgeons, &c.- 
And that no praQtiſer may occupy or exercile the ſaid faculty out of 
the (aid: Precinas, if he be not firſt examined, approved and admit- 
ted by the Biſhop of the Dioceſs, or.in his-abſence, by his Vicar Ge- 
neral, every of them calling unto him ſuch expert: perſons in thefaid. 
faculty , as their diſcretions think convenient, and the reafon of 
this difference as he conceived, was for that, that in this City... 
and the ſaid PrecinAs, the King and all his Counſel, and all the 
Judges and Sages of the. Law, and.divers other men of quality and 
condition, live and continue, and alſo the place-is more ſubje& un- 
to infe&ion , and the air. more peſtifesxous, and for-that' there is 
more neceſlity.,, that greater care , diligence, and examination be: 
made of. thoſe which - practiſed here in Londox, and the Precin&s - 
aforeſaid, than of thoſe which praGiſe in other places of the Realm; 
for in other.places the .people. have better air, and uſe more exer+ 
ciſe, and are not..ſo ſubject .to Infection , and for--that there is no 
cauſe that ſuch care ſhould be uſed for them, fer they are not in 
ſuch danger, and in the Statute there is not any exception of the 
Univerfities not of. thoſe which are Graduats there, and: for that - 
they ſhall be tryed by the ſaid Ad, and the Statute of 14.H. $: 
chapter 5..Oaly excepts thoſe which are Graduats-of Oxford'or. Came 
bridge which have -accomplilhed,all things for the- form without any 
Grace, and ji this Exception ſhall be intended to extend to others; , 
then all the Univerhties ſhall-be excepted. by-that, and.fuch excepti- 
on was too general z and over he ſaid, that the Plaintiff gave ablurd ! 
and contemptuousaniwcr, when he.being'cited before themfaid thas 
he. would not be rulcd nor directed by them ( being (ſuch grave and : 
lcarned men ) and for that, that he hath practiſcd againſt the-Scatuta - 


hg. 
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he was worthily: puniſhed and committed, for it ſhould be a vain 
Law if it did not provide puniſhment for them that offend againf 
that 3 and Bradon faith , Nihil eſt habere Leges , fi non fit unxs 
gui poteſt Leges tueri , and for this here are four grave and diſcreet 
men to defend and maintain the Law , and to puniſh all Offenders 
againſt that, according to the Statute , by Impriſonment of their 
Bodies and other reaſonable ways, and the ſaid four men have the 
ſearch as well of thoſe men, as of other Mcdicines, and the Sta- 
-tute of 1' Mary provides that the Keepers of Priſops, ſhall receive 
all which are committed by the ſaid four learned and grave men, antl 
.though there be great care committed to them by the ſaid Statute , 
and the faid Letters»patents, yet there is a gregter truſt :repoſed in 


-them than this, for we commit to them our lives, when we receive 


\Phylick of them, and that not without cauſe, for they are men of 


Gravity , Learning and Diſcretion, and for that they have power 


to make Laws, which is the Office of the Parliament, for thoſe 
which are ſo learned may be truſted with any thing, and for the 
Þetter making of theſethey have power to aſſemble all theCommons 


.of their Corporation , and the King allows of thatby his Letters- 


(patents, for it is made by a Congregation of Wiſe, Learned and Dif- 


.creet Men; and the Statute of x Mary inflits puniſhment upon 


Contempts, and not for any other offences, and they held a Court, 
and ſo may .commit as every other Court- may for a contempt of 
Common Right, without A@& of Parliament, or Information, or o- 


ther legal form of proceeding upon that, as:it appears by 7 H.s6. for a 
.contempt.committed in a Lect, the Steward committed the Offen- 


der-to Priſon, and it was abfurd :to-conceive that the Statute will 
allow of commitment without cauſe, and it is a marvelfous thing 
that when good Laws fhall be made for our Health and Wea!th alfo, 
yet we will ſo-pinch upen-:them., ithat we will not be trycd by 
men of Experience, PraQtice and Learning , but by the Univerſt- 
ty, where a-man may have his Degree by grace without merit, 
and - for theſe Reaſons he concluded that this Action is not main- 
tainable, 

Coke chief Juſtice ſaid, that the Cauſe which was pleaded for, that 
the Plaintiff was committed, wasforthat, that he had exerciſed Phy- 
fick within the City of Londex by the ſpace of a Moneth, and did 
not very titly anſwer, for which it was ordained by the Cenſors that 
he ſhould pay a hundred ſhillings, and*that he fhould forbear his pra- 
Lice, and that he did not forbear, and then being warned of that , 
and upon that being ſummoned to appear did not appear, and for 
that it was ordained , that he ſhould be arreſted, and that aftcr he 
was ſummoned again ; and then he appeared, and denied to pay the 

hundred ſhillings, and he {aid that he would practiſe , for he was 
a Dofgor 
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z Do&tor of Cambridge, and upon that it was ordained thathe ſhould 


be cornmitted,till he ſhould be delivered by theDoctors of the College, 
and upon this was the Demwrrer joyned.and in pleading the Plaintiff 


faid, that he.was-a Door cf. Philoſophy and Phylick,. upon which. 


*ne Lord chief Juſtice took occaſion to- remember a ſaying of Galen, 
that is, Ubi Philoſopbia deſmit, ibi medicina incipit, and he ſaid the 


only queſtion of. this Caſe depends not upon the payment of the (aide 


hundred ſhillings, but upon the words of the Letters patents of the 


King , and the ſaid two Statutcs, the words of which are, Coxceſe 


Sis eidem, preſidentt, 6c, Ynod nemo in dia Civitate, aut per: 
ſeptem milliaria in circuitu ejuſdem exerceat diiam facultatem , uift 


ad hoc, per dium preſidentem & communitatem- ſen ſucceſſores eorum- 


qui pro tempore fuerint , admiſſus ft , per ejuſdem preſidentis & Col- 


Legii literas figillo ſwo communi ſyalatas ſub pana centum ſolidorum pro- 


quolibet menſe quo, non admiſſus, eaxdem facultatem exercuit, dimidi- 
um inde nobis., & beredibus nofiris & dimidium ditio prefidenti &v» 


Collegio applicandum , & preterea volumus & concedimus pro noby , 


G& Cc. » Enod © per preſidentem & Collegii communitatem pro tem- 
pore exijtentes, &* eorum ſucceſſores in perpetanm , quatuor ſingus« 


lis annis per ipſis eligantur,, qui habeant” ſuperviſum , ſerutinium ,.. 


& correcionem &r gubernationem omnium & ſingalorum difle Civita= 
th medicorum ntentinm - facultate medicine. in. eadem Civitate, ac 
aliorum medicorem, forinficorum quorumcnnqz facultatem illam me- 


dicine, aliquo modo frequent amtinm & utentium infra eandem Civita«- 


tem & ſuburbia ejuſdem fre ſeptem miliaria-in circuitu- ejuſdem Cie 


vitetis ac putationem .corundem pro delifits ſuis in non bene exequens- 


ds, faciendo & mtendd illa \.nec non-ſuperviſum & ſiratinium hbujuſ- 
modi medicorum O& eorum receptionam-, per predifios medicos ſtue ali-- 


quem eorum hujuſmodi legiis noftris-pro corum Infirmitatibus curandis - 


& ſanandis ; dandis imponendum & ntendii quoties & quando opus fu- 


erit , probo modo & utilitate eorundem-legiorum noftrorum \, Ita quod- 


punitio bujuſmodi medicorum utentium difla facultate medicine-.fic in- 


Premiſſir delinquentizm, per Fines,, Amerctamends, Impriſonamenta -*cor« 


porum ſnorum Er per alias viar rationabitles & Congruas exequantur, as: 
it appearsin Rajte! Phyficiexs 8018. 392--So that.there aze twodiſtin”: 


Clauſes. . 


The firſt, if any exerciſe the ſaid Faculty. by. the fpace.of a-Moneth” 
without. admiflion by.. the Prefident, &e. ſhall forfeit a hundred-: 


ſhillings for every.Moneth 3 be that good or iN, .it is not material, the 


time.is hereonly-material,} for. .if.. he exerciſe that for ſuch a-time, he - 


ſhall fortcit as aforeſaid: | 
The ſecond Claufe is; that the Prefident , &c. (hall have Scrms' 
tinium Medicorxem, &c, &- prnitionem- eorum pro: deliftis ſttis: in noe 


bene faciendo, wtendo &-txequends',, &:c... And fosthat: the Preſident 


and. 
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and the-College may commit any delinquent to priſon : And this 
he concluded upon the words of the Statute, and he agreed with 
Talmeſley , that the King hath had extraordinary care of the 
health of the Subjects z Er Rex cenſetur habere omnes Artes in ſcri- 
#io peftoris, and he hath here purſued the Courſe of the belt Phy- 
ſicians, that is , Removens & promovens, removens Improbos illos , 
qui naliius bone conſcientie fiducia profitebantur &> andaces, & pro= 
movens ad ſanitatem: And for that the Phyſician ought to be pro- 
found, grave, diſcreet , grounded in learning , and ſoundly ſtu- 
dicd , and from him cometh the Medicine, which is removers t& 
Premovens, 

And it is an old Rule, that a man ought to take care, that he do 
not commit his ſoul to a young Divine, his Body to a young Phyſici- 
an, and his Goods, or other Eſtate to a young Lawyer, tor i 7#- 
weni Theologo eſt Conſcientie detrimentum , in Juveni Legiſlatore bur« 
fi detrimentum , & in Juveni Medico Cimiteri: incrementum , for in 
theſe cannot be the privity, diſcretion, and profound learning which 
is in the aged : And he denied that the College of Phyticians is 
to be compared to the Univerſity , for it is ſubordinate to that, 
Lantabrigia eſt Academia noftra mobiliſima , totius Regni occalus , 
& ſol nbi humanitas & dofirina ſimul fluant : But he ſaid , when 
he names Cambridge, he doth not exclude Oxford, but placeth them 
in equal Rank ; But he would always name Cambridge firſt , 
for that was his Mother : And he ſaith that there is not any time , 
Pro non bene faciendo , wtendo & exequendo , fcr this non ſuſcipit 
Mags & Ainw, tor ſo a man may grievouſly offend in one day , 
and for that in ſuch a Caſe, his puniſhment ſhall be by Fines, Amerce- 
ments, Impriſonments of their Bodies and other ways, &c. But 
if they praiſe well, though itit be not an offence againſt the Letters- 
patents, and the Statutes, yet the puniſhment ſhall be but pecuniary, 
and ſhall not be Impriſoned, for if he offend the Body of a man, it is 
seaſon that his Body ſhall be puniſhed , for Eoder modo quo quis 
delinquit, eodem punieter , but if a grave and learned Doctor or 
other , come and praiſe well in London by the ſpace of three 
aweekes and then departs, he is not puniſhable by the ſaid Col- 
ledge, though that it be without admithon, for peradventure , 
ſuch a one is better acquainted with the nature and diſpoſition of 
my Body, and for that more fit to cure any Malady in that than a» 
nother which'is admitted by the College, and 'he (aid that it was 
abſurd to puniſh ſuch a one, for he may praGiſe in ſuch manner 
in deſpite of the College, for all the Lords and Nobles of the 
Realm, which have their private Phyſicians, which have acquain» 
{ance with their Bodies, repair to this City , and to exclude thoſe 
of uſing their advice, were a hard and-ablurd expoſition , for the 

old 
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old'verſe is, Corporis auxilium medico committe ſodalt : And alſo he 
aid that the ſaid Preſident and College cannot commit any Phy» 
fician, which cexerciſeth the ſaid faculty without admiſſion, for the 
ſpace of a Moneth, nor bring their Acton before themſelves , nor 
levy that by any other way or means : Rut ought to have their 
Action, or exhibit an Information upon the Statute, as it appears by - 
the Book of Entries, for they ought to purſue their power which 
is given to them by the Statute , for- otherwiſe the penalty being 
given, the one Moiety to them,-and the other to the King, they 
ſhall be Judges in Propria cauſa , and (hall be Summoners , She- 
riffs, Judges and Parties ao; which is abſurd, for it the King grant 
to one by his Letters-patents under the great Seal, that he may 
hold Plea, although he be party , and it che King doth not ap- 
point another Judge, than the Grantee which is party , the Grant 
is void, though that it be confirmed by Parliament, as it appears: + 
by 8 H.6. 44 Ed, 3, The Abbot of Reading's 
Caſe, for it is ſaid by Herle in 8. Ed. 3. 30, Tregore's Caſe, that 
it any Statutes, , are made againſt Law and Right, and fo are 
theſe , which makes any man Judge in his own cauſe 3 and ſo in. 
27 H. 6. Fitz. Annuity 41, that the Statute of Corlile will that 
the order of Ciſtertians and Awguſtines, which have Covent and 
Common Seal, that the Common' Seal ſhall be.in keeping of the 
Prior , which is under the Abbot , and four others which are 
the moſt Sages of the Houſe, and that any Deed ſealed with the 
Common Seal which is not ſo in keeping ſhall be void, and the opi- 
nion-of the Court, -that'this is a void Statute, for it is impertinent 
tobe obſerved, being the Seal in their keepizg, the Abbot cannoc 
ſeal any thing with it, and when that it is in the hands of the Ab- 
bot, it is out of thcir keeping , ipſo fafio: And if the Statute ſhall 
be obſerved, every Common Seal ſhall be defeated by one ſimple 
ſurmiſe, which cannot be eyed, and for that 'the Statute was ad- 

judged void , and repugnant : And fo the Statute of Glonreſtey 
which gives Ceſſavit after the Ceſſer by two years to'be brought by 

the Leflor himſelf, was a good and cquitable Statute : But the Sta» 
tute of Weſtminſter 2. Chapt. 3. which gives Ceſſavit to the Heir 

for Ceſſer in time of his Anceſtor, and that, that was judged an un- 
reaſonable Statute in 33 Ed. 3. for .that , that the Heir cannot 

have the Arrerages due in the time of his Father , according to 

the Statute of Gloxceſter, and for that it ſhall be void : And alſo the 

Phyficians of the College , could not puniſh any by Fine, and al- 

ſo by Impriſonment, for no «nan ought to be twice puniſhed for 

one offence, and the Statute of 1 Marie doth not give any power to 

them to-commit forany offence which was no offence within the firft 

Statutes, and for that he ought not to be committed by the faid 

M m Stature 
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College of Phyſician*s Caſe. 
Statute of 1. Marie : But admitting that they may commit; yet they. 
have miſtaken it, for they demand the whole hundred ſhillings, and 
one half of that belongs to the King : And alſo they ought to com- 
mit him forthwith, as well as Auditors which have Authority by Pars 
liament,to commit him which is found in Arrerages : But if they do 


- not commit him forthwith, they cannot commit him attexward, as it 


appears by 27 H. 6, 9, So two Juſtices of the Peace may view a force ' 
and make a Record of that, and commit the offenders to Priſon , but 


* * this ought to be in Flagranti Oriente: And it he do not commit thoſe 


immediately upon the view, he cannot commit them afterwards, and: 
the Phyſicians have no Court; but if they have, yet they ought to make 
a Record of their commitment, for fo was every Court of Jultice : 
But they have not made any Record of that : And Auditors and Juſti- 
ces of Peace, oughtto make Records, as it appears by the Book 
of Entries: So that admitting that they may commit , yet they. 
aught to do it forthwith, but in this Caſe they cannot commit till 
the party ſhall be delivered by them, for this is againſt Law and 
Juliicez and no fubjet may do it, but tilt he be delivered by due 
courſe of Law, for the commitment is not abſolute , but the -cauſe 
of that is travar{able, and for that ought to Jultific for ſpecial 
cauſe 3 for if the Biſhop returns that. he refuſes g Clerk , for that. 
he is Schiſmaticus ' Inveteratus , this is not godd, but he ought? 
to return the particular matter : So. that the Court may adjudge 
of that : Though it be a matter of Divinity, and out of their Science, 
yet they by conference may be: informed of it, and fo of Phylick:: 
And they cannot make any. new Laws, but ſuch only which are for 
the better government. gf the old 3 and alfo he faid plainly, that it 
appears by 'the' Statute. of: 3. Marie : That the former Statutes ſhall 
not.be taken by.Equity.ter by theſe the Preftidents and Commons have 
power to commit a Delinquent to Priſon, and this (hall be intended, 
if they ſhall be taken by Equity, that eves#y Goaler ought to receive 
him which is fo committed : /But when itis provided .by- 1: Marze, 
ſpecially. that every Gaoler ſhall receive ſuch offenders ; That by this 
appears, that the former Statute ſhall not be taken by Equity : ' And: 
ſo he concluded, that Judgerment ſhall be entred for the Plaintiff, which 
was done accordingly.. 


Trinity 7 Jacobi, 160g. inthe Commun. Bench. 


N Debt upon eſcape -brought by John Gay, an Attorney of the. 
Common Bench, by an Attachment ef priviledge againſt Sir George 
Reynel Knight, Deputy: Marſhal of: the Priſon of the Kings Bench, 
the Detcndent pleads his: priviledge;, that is, that he was Deputy. 
Marſhal 


Part IE 
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. Marſhal, and he ought not'to be ſued in other Court, than in the 
King's Bench, according to the ancient Cuſtom and Juriſdicion 
of the ſaid Court , upon which the Plaintiff demurred , and upon 
argument of both parties, it was adjudged that the Defendent ſhould 
not have his priviledge, and the principal reaſon was, for that the 
Plaintiff was an Attorney, an4 ought to have his priviledge in the 
"Common Bench, andor that,that this Court was firlt poſſefſed of the 
Suit, it ſhall not be ſtayed, becauſe of the priviledge of the Defen- 
dent in another Court : Sce 9 Ed.4.53. the laſt Caſe , where it is 
agreed, that one of the Courts may feud Swperſedeas to another , 
for there it isagreed, that if an Accountant in the Exchequer be ſued 
in the Common Bench, he ſhall ſend Superſedeas to' then to ſurceaſe, 
and if he be ſucd in the King's Bench, theſe of the Exchequer will 
ſhew the Record that he is accountable, for they cannot make $*- 
perſedeas to the King, and the Plea is there held' Coram Rege, &e£. 
And he ſhall be diſmiſſed, for he may be ſued in the Exchequer : 
And alſo To Ed, 4. 4. b. It appears <hat if one which hath cauſe to 
have priviledges in the Common Bench ſue an Attactiment, as our 
Caſe is, againk a-Clerk of the Kings Bench, fuch Writ ſhall not be 
allowed, tor that that the Common Bench was firſt ſcifed of the Plea, 
'by their Plea, and the priviledge of the Common Bench is as anci- 
cnt as the priviledge of the King's Bench, and one Court is as anci- 
ent as the Other, for every of them is before time of Memoty, and it 
is by preſcription. - | 


TWalmeſley ſaid, that the poſſcſſory ſhall be preferred , Oniz nee- 
 Tior eft congitto poſſidentis , but he agreed that if the priviledge of 
one” Court be not fo ancient as the other, then the moſt ancient ſhafl 
be preferred 3. and it was agreed that though there be Difference 
in xc{ped& of parties , or though that the Attendance of one- be of 
more necetlity than the other, as it was objected in this Caſe 3 that 
the Defendent ought to attend; otherwife he ſhall loſe his Office 3 
to that it was anſwered, and refolved that the caufe of the Suit in 
the Common Bench was voluntary, and the attendance of the At» 
torney, or Clerk more neceſſary, than of the Defendent, for he 
may exerciſe his Office by a Deputy, but a Clerk or an Atorney can- 
not, for their Office is Opus Laboris ; but the Office of the Defendent 
is only Opus Labram, and he is to deal wich Gyves and Irons, and ſich 
like, ſo that in this Caſe the Office and place of a Clerk or Attorney 

| is tobe preferred before the Office of Marthal, but admitting that one 
Inferiour Officer of the Common Bench, which is to have his privi- 
tedge,ſuea ſuperiour Officer of the King's Bench,which is alſo to have 
his priviledge there, this ſhall not make any Difference : And ſo = 
| Min 2 e 


Aſſiſe, 
View. 


Coke. 


iFalmeſiey. 
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the opinion of all the Court,and upon this Judgement was given that 
the Defendent ſhould anſwer over. 


Trinity 7 Jacobi 1609. in the Common Bench. - 


N Aſfiſe between, William Parſon alias Cheſter Plaintiff , againſt 
Thomas Knight alias Rouge Croſs Tenant for-the Office of one of 
the Heraulds called Chefter,, the Recognitors of the Athiſe had view 
at a Funeral at Weſtminſter, where, the Officer ought to attend, and 
it was objected that this was no good view, for it was not in any 
place certain, where the Recognitors may put the Demandant in*pofs 
ſe(hon, and the Diffeifin was alledged to be at Weſtminſter at the ſaid 
Funeral , and. it feems that the view was good , but admittio 
that it were not good. It ſeems to Coke chict Juſtice, that the Af- 
file in this Caſe well lives without view, for the Office is univerſal, 
as the Office of the Clerk. of the Market , and an Afhiſe for Tithes:, 
and the Office of the Tennis Court; theſe are univerſal, and not an- 
nexcd to any place, and for that an Afſiſe well lies for them - without 
view, but for an Office in the Common Bench, view- may well be 
made in the Court, for. the Court is always held ina certain place, 
but for an Office in the King's Bench, ere, Twquit Coke, for this ought 
to follow the Court of the King by. the Statute of Articuli Cleri,, 
Chapter 3. | 
But Walmeſley Juſtice, that this Court cannot be ſitting in Clouds, 
but in ſome place or other, and for that the view oguht to be here 
made; and then Coke ſaid, by the ſame Reaſon the Office of the 
Herauldicannot be exerciſed in the Clouds, but at Funerals, and' by 
this the view ought to be made there alſo , but the Opinion of all 


+ the Court was, that the view was well made : the Tenant in Afſliſc 


alſo challenged diverſe of the Recognitors, for that they were of a 
former Jury upon the ſame queſtion, and this was agreed: to be a 
principal cauſe of challenge, but the Court would-not allow of that 
without ſhewing the Record, but allowed that-to be a cauſe of 
challenge for favour , and for that they. were tryed by their Com- 
panions, being ſworn to ſpeak the Truth; and they were found to 
be indifferent , and for Scifin of the -Demandant in the Aflife-, it 
was ſhewed- that, diverſe Fees were due to the ſaid Office, as ſeven 
pound for every day that he attended upon the King's perſon, and 
for the Dubbing of- every Knight, and-that diverſe of theſe Fees were 
xcccived ( and this Office being litigious ) were delivered to be-de- 
tained in Depoſito, and to be delivered to him which was Officer, and 
the Plaintiff brought an Action:by the name of Cheſter as -Officerand 
xecovered thoſe Fees 3 and this was reſolved good Seilin, and- alſo 
that. Seifin, after the grant of the. Office, and before the. inveſting of 
the. 


Part IT. Aſfiſe. 


the Patentee by the Marſhal was g00d, for. the Inveſting was but 
a Cercmony 3- it was alſo reſolved that where: an Office extends to 


all the parts of England, and that here an-Affiſe doth not lie in 


any County, though that the difſeifin were made in one County , 
but the Afiſe be brought for the profit of the Office in one County 
and "not for the Office it ſelf, 43 Ed, 3. Fedffments and Deeds: 
Fhat: by Grant of the profits of a Mill and Livery, the Mill it ſelf 
paſſes:, ſo that taking *of the profits is diffeiſin of the Office, alſo 
ic was objected that the Demandant was no Officer, for though 
that he hath a' Patent of it, yet he was not Inveſted nor InftaHed 
in the Office, which appears to the Marſhal, and for that he was 
no Officer, and ſo hath no cauſe to: have Action : And' that this 
is an Office which is incident and annexed to the Office of Earl Mar- 
ſhal, and though that he: be not Earl Marſhal , yet there are 
Commithoners have his Power and Authoricty, and for that the In- 
veſting and Inftalment of the: Plaintiff in the ſaid Office appears 


to the ſaid Commithoners 3- but it was refolved clearly by all the 


Juſtices, that tne Demandant was Officer by the Kings Grant , 
without any . Inſtallation or Inveſting, , and: that this without that, 
all the Fees and Profits of the Office appertaining to him, and that 
the Ioveſting and Inſtallation, was but a Ceremony , in the ſame 
manner, as it the King hath a Dexative, and gives that to another 
the Donee fhall:-be in actual poſſeſſion by the: gift, without any In- 
duQion or other Ceremony. :- But admitting that- the Office were 
annexed to the Office of Ear! Marſhal, then ir was agreed that 


the Commiſſioners cannot give it, as the chief Juſtice of the Common + 
Bench hath divers: Offices appertaining to his place; and he may dif-- 
poſe of them: But-if he die, the King in*time of vacancy, nor the - 


moſt ancient Judges cannot givz or difpoſe of any of them being void, 
a$ it appears by Serrogate's Caſe, ' Eliz,” Dyer: And fo the chief 
Juſtice is made, and always hath been made by Patent, and ſo are the 
other Jultices, and for that they cannot-be made- by: Commiſſioners, 
and ſo the chief Juſtice of Eng/and, hath all times been made by Writ, 
and for that- cannot be made by Patent, nor by-Commiſfioners : And 
fo in the Caſe at the Barr, though that the Commiſſioners have 
the power and authority of the Earl Marſhal, yet they are not Earl 


Marſhal, it was alſo objected. that the Fees were not due to the Plain- - 


tiff. for that he did not attend :: But to that it was anſwered-and re- 


folved, that the Fees were' :dugito the Office, and for that,non atten - 


dance of the Ofhce, was no forfeiture of the Fees: and- upon theſe 


reſolutions the Recognitors found for the Defendent, according ts - 


the dirc&ion of the Court. 


Trinity : 
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Part II, 
Trinity 7 Jacobi 1 609. in the King's Bench. 
| Gadlall, » 


Errour "o (Gol and his Wife : The Proclamations of the Fine were well 


Barwick, 


Return of 
"vYrits, 


1 demptitas 
'Nominis. 


1and cannot meddleinit; Sce 2 


and RY entred*in the Original,remaining with the Chirographer: 
But in the Traxſcript with the Catos brevium was errour, and it{eem- 
eth that this notwithſtanding the-Fine was good, but the Tranſcript 
was amended. ' 


Trinity 7 Jacobi 1609. i the King's Bench, 
The Town of Barwick. 
: | He King which now is, by his Letters-patents, Incorporated 
the Mayor, Bailiffs, and Burgeſſes of Barwick,, and granted to 


them the execution of the Return of all Writs: ' And aftera. Writ 'of 
Extendi facias was direced.to them, and-they made n06 return of thar, 


.and upon this was the queſtion, - if that thall be exccuted by them, 


or by the Sheriff of Nortbxmberland ; And it ſeemed to Nichols Ser- 
jcant, that argued for the Plaintiff in the Extent that defired Execu- 
tion and the Return of that, that they ought to make Execution and 
Retarn, for it ſeems to him that this was: Engliſh, and - that this ap» 
pears by the AQ of Parliament, by which the Incorporation was 


- confirmed, and ſo it appears alſo by the Letters-patents of the King, 


by which the Incorporationis made, for if it were not Engliſh, neither 
rhe Letters-yatents, nor the Act of Parliament are ſufficient to make 
Incorporation of that ; and alſo they*certified Burgeſſes to the Parlia- 


ment of England : And the King's Bench ſent Habeas Corpus to it, 
and for the not return of 'that inflicted a Fine upon the Corporation: 


See 21 E4. 3.49.and 1 E4, 4-10, But Hatton Serjeant ſeemed to the 
contrary, and that they ought notito make Execution, for he faid it is 
a part of Scotlaud, and not part of England, and it was conquered 
from that, and it was a Sherifwick,, and hath the fame priviledges of 
ancient times, which they now have by their new Grant-: See 24 Ed. 
I. and 2 £d.2. Obligation ,&c, - that :oneiObligation dated 'there ſhall 
not be trycd in Exglaxd, and alſo that itis not within the County of 
Northamberland , nos part of it;, »nar the Sheriff of Nonthamber- 

H.7. 31. 26 H. 6.23, and it 15 ad» 
journed, BET 


It ſcems that Jacob and Fames are all one | name, for Jacobus is La- 
tine for then both, but Walmeſley conceived that it he be Chriſtened 


Jacob 
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Jacob, otherwiſe it is,as if one be Chriſtened Facob, and another Fames, 
then they are not one ſelf fame name. | 


Note that Coke chief Juſtice ſaid, that if Commiſſioners by force Fize. 
of Dedimmns potejtatem, take a Fine of an Infant, that they are Finable Infant, 
and ranſomable to the value of their Lands, and that this ſhall be ſu- 
cd in. the Star- chmber, | 


- Trinity 7 Jacobi 1609, iz the Common Bench. 


; Robinſon. . off. 4+ Anal 
Ro La FEW 

Obinſon's Caſe: A man deviſes Lands to his Wife for life, the Tail. LF. "mM 
remainder to his Son, and if his Son dies without IHſuc, not 4» ec 
having a Son, that then it ſhould remain over, and it ſeemed that this 4="z&-» 1: Herne. | 
is a good Eſiate Tail, and it was adjudged accordinglys 23/7. | 


It a man makes a. Leaſe for three years, .or a ſmall Term, to his Maine 
Son or Servant to try an Ejefione Firme, or if it be made to anothey "+ 
Inferiour by a Superiour, which cannot countenance'the Suit, it (halt 
not be intended. Maintenance, nog buying of Titles; which ſhall be. 
puniſhed, | | | | 


Trinity 7: Jacobi 1609-74 the Common Bench. 


Ote, an Attorney-of the-Common Bench was. cited before the: rz2tezs cor. 
High Commiihon, and committed to. the” Fleet , for that he 
would not ſwear.upon Articles by the Commiſſioners miniſtred, and 
' Habeas Corpus was awarded to deliverhim, and.a Prohibition to the. Prokibirian- 
Court of High Commiſfion : See x ard 2 Eliz, Scrogg's Caſe 175 b. 
Dyer, and there in pre) Hynd's Cafe, who x8. Eliz. Naluit jurare 
coram TJuſtictariis Fee efraſticir” ſuper articulos pro uſzara;, and Leye's 
Caſe ; 9 and 10 Eliz. Michaelmas, Kot. 1596. and it is written in the. 
Book of the Loxd Dyer, but not. printed;3. the:Cale was, Ley being an 
Attorney of the Common Bench was committed. to the Fleet, by the. 
Biſhop of Loxdozx, and twa others of the High Commiſſioners Eccle- 
fialtical, for that, that he was preſent at \ Mas and he refuſed to be. 
examined upon his oath, upon Articles adminifired; by the high, Com- 
miſfioners : Sce alſo, 5 Ed. 4.' Keyſtr's Cafe upan the Statute of 2 H.. 
4 chapt.. Which gives Authority to the Arch-biſhop to impriſon, 
&c. And \ce the Regilter, fol. 36. b. the form,of an Attachmgnt a» 
gain{tthe-Biſhop, 'which cited Aliquos 'Laices , 'ad aliquas cognitiones 
faciendas, vel ſacramneinmum preftandos nifi in'caſiBus matrionaltbs & 
DE, Teltamentarizs: -* 


$72. 


-Slander. 


or meer oe 7 gon 35 bs 
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Eſtcourt 4d Harrington. Part I: 


Teſtamentariis, &c. But it was urged that. the Judges of the. Com- 
mon Law, ſhall not have the expoſition of the Statute of 1 Eliz, 
becauſe it was an Eccleſiaſtical Law, but it was reſolved by all the 
Juſtices, that it belongeth to the Judges of the Common Law to 

expound this, tor the Statute was temporal] meerly, and with this 
4. E4. 4.37. b. c.upon the Statute of 5 H. 5. Chap, , Which pro- 
vides, Quod libelus ſit deliberatus parti in caſu, ubi per legem deli-. 
berandus eſt, .& boc ſine difficultate , and though that this AR be 
meer ſpiritua]), yet the Expoſition of that lies open to the Common 
Law. 


Michaelmas 7 Jacobi 1609. in the Common Bench. 


Eſtcourt ard Harrington. 


Treſpals for IN Treſpaſs upon the Caſe between George Eſteourt Plaintiff, and 
Sir Fames Harrington Knight Defcndent, for that, that the De- 
fendent ſaid that the Plaintiff was a forſworn and perjured man , 
which the Defendent juſtified ; for that, that-the Plaintiff exhibited 
an Engliſh Bill in-the: Marches of Wales, betore the Prefident and 
Council there, and in the ſame ſuit made an Affidavit, upon which 
an Injunction was granted for the poſſettion of the Land in queſtion 
between them, for the ſaid Plaintiff, and that the ſaid Afidavit was 
falſe, and the Plaintiff. hath committed perjury in that, and this was 
allowed .good Juſtification, the Jury was of the Counties of Glox- 
Party Jary ©ffter and Salep, and the words of the Difringas were ordinary till 
of wo .towards the end, and that was Ad faciendum quendam Furatum 
\Connties. ſimul cam aliis Juratoribus comitatus neftri Salop, and this was the - 
Diſtrixgas direRed to the Sheriff of Glouceſter,and ſo Mutatis mutandis 

in the Diftringas directed .to the Sheriff of Salep; and note that the 

Jurors were {worn .one .of one County and another, of another 

County, Alternis vicibus, and .24. were returned of every County. 


Michaelmas 7. Jacobi 1609. Is the Common Bench. 
Sympſon and Waters. 


F A Ympſou aginit Waters in an Attion of Treſpa (s upon the Cale for 
'the Cale he Sg Slander * that is thou art drunk, and Inever held up my hand 
Seaccre at the Barr as though haſt done, and agreed that an Action doth 
not ly? for theſe Words, for peradventure; he. intended, buttery Barr, 
And by. Fofter Juſtice, if he. had. ſaid for Felony, that the. cn 
| $ LO RY : | Nh 
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Hare againſt Savil: 
doth not lie, for many honeſt men are arrained,' but if he ſaith he was 


deteted Action doth not lie, but if he ſaith he was convided for 
Perjury, Aion lieth as ſeemed to him. 


In Treſpaſs the Original bore Tefe 3. January 6. Facobi, and in Efour- 


the Count the Treſpals. is ſuppoſed 20 January 6. Facobi, which is af- 
ter the Teſte of the Original, and agreed that this ſhall not be 
aided by the Statute of Feofailes, but if it were Original, otherwile 
it is, 

| 


Michaelmas 7 Jacobi 1609. ir the Common Bench, 
Hare againſt Savil. 


I Covenant by John Hare, and Hugh Hare againſt Joby Savil ; cormant 
the Plaintiffs made a Leaſe for years to the Detendent, rendering for Rent. 


Rent at two Feaſts, or within ten days after every of thoſe, at 
the Temple Church , and the, Defendent covenanted to pay the Rent 
according to the Reſervation, and for the non payment theſePlaintiffs 
brought an Action of Covenant, to which the Defendent pleads levi- 
ed by diſtreſs, and upon this the Plaintiffs demurred, and adjudg- 
ed with the Plaintiffs accordingly , for that the Defendent for his 
Plea, hath confeſſed that it was not paid according to the reſerva- 
tion for the Plaintiffs cannot diſirain, if it were not behind after 
the day : And it was agreed, that where a Rent is reſerved. to be 
paid at (ſuch a Feaſt, or within twenty days, that the Leſſee in this 
Caſe (hall have Election, if he will pay that- at the Feaſt; or at the 
end of twenty days, for he is the firſt Actor, and the Leſſor cannot 
diſtrain nor have Action of Debt, till the twenty days be paſt, and 
it was agreed, that the Covenant (hall not alter the nature of the 
Rent, but that nothing behind, or payment at the day, were good 
Pleas. | n | | 


Defendent in Debt pleads to the Law, and was ready at the Barr. Continuance 


to wage his Law 3 and it was reſolved by the Judges upon conference 
with the Prothonotaries that it might be continued, but the Court 
would advile, * 


N Action upon the Caſe upon Aſſumpſit » the Plaintiff counts , agumpir. 


that diverſe Goods were delivered to him in pawn, and that in 


conſideration, thathe ſhould deliver them to the Defendent, the De- confiderati- 
fendent aſſumed, and promiſed to pay to him the Debt, for which the 2* 


Goods were pawned , and it was objeced that the County was not 
good, for that it doth not contain the certainty of the Goods which 
were pawned yz and dclivercd to the Defendent, but to that this diffe- 
Fence was agreed, that when Goods are to be recovered, and Da- 

. N n mages 
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Debt agalnſt. 
Executors. 


Errour, 


Pe, Fa. & 
H.b, Corpus, 


Buckmer agaizft Sawyer. Part It. 


mages for-them ,- and are in demand , the certainty of the goods 
ought to appear in particular, as if a man pleads, that he was 
never Exccutor, nor adminifixed as Executor, it is a good Plea, 
for the. Plaintiff that. he adminiſtred Diverſs boxa in ſuch a place , 
ſo if he plead that he hath Diverſa bona notabilia in other Dio- 
ceſs, it is good in both Caſes without ſhewing what goods in cer- 
fain : Sce 11 H. 7. 29 Ed, 3. Alſo it was objected that the con- 
{ideration was not ſufficient, and then it ſhall be Nudum padinm.. 
ex quo non oritnr ao, for the Plaintiff hath not any Intereſt in the 
Goods, and they weredelivercd him to keep, and not to deliver over, 
ſo that the delivery was vitious, and for that it ſhall be no good con- 
fideration, and of this opinion was Foſter Juſtice: But Coke, Warbur- 
ton, Daniel, and Walmeſley being abſent, it ſeems that the condition 
was good, as if a man in conſideration that another will go to Veſt. 
miner, or cure ſuch a poor man, or.marry a poor Virgin, aſſume to pay 
to him a ſum of money : And though this conlideration were not 
valuable, yet it ſeems good : And he that pawned hath a property in. 
the goody, and may have them again. 

In debt againſt three Executors, two of them are out-Jawed,and the 
third pleads and Verdi& againſt him, and it was relolved that the 
Jadgement ſhall be zgainſt all by the Statute of 9 Eg, 3. for rhey 
all are but one Executor , and. the Coſts (ball. be againſt him which 
pleads, if the 'others confeſs or ſuffer Judgement by default : And 
_ ſhall be but one Judgement, and not diverle : See 17-E9. 3. 45.. 

« II H, 6- - 

Upon a Vexire Facias awarded, the Sheriff returns but 21. and- 
the Habeas Corpora- was againſt 21 only, and this was alſo return- 
ed, and-upon that ten appeard , and upon this Tales was award- 
ed, and trial had,” and but ten of the principal Panntl ſworn : 
And this was Errour, but it twelve of the principal Pannel had ap-. 
peared and ſerved; it ſeems*that it ſhall not be ®rrour, for ſo it was ' 


rcſolved in Gradwer's Caſe, where twenty three were returned , but 


þ G:86.JC. 


Formedon 
VY Remaite 
Gr. 


twelve appeared and tryed the Iſſue, and this was reſolved to be good: 
and no crrour, h | 


Michaelmgs 7 Jacobi 1609. in the Common Bexch. 
Buckmer 2gaizſt Sawyer. 


'A Man ſciſcd of Land in Gavelkind, hath Tſſue.three Daughters, 
that is, A. B. and C. deviſeth all his Land to A. in Tail, 

the Remainder of one half to B. in Tail, the Rewalader of the other: 
half to-C. in Tail, and if B. died without Iffue,. the --adadang\ of. 
er 


Part 1T. 


" m - - 

Bayly againſt Clare. 
her Moiety to C. and her Heirs, and if C. ded without Iſſue, the Re- 
mainder of her Moicty to B, and her Heirs, the'Deviſor dies A. and 
B. dies: And the quettion was, if C. ſhall have a Formedon in Remain- 
der only, or ſeveral Formedoxs for this Land : And it ſeemed to all 
the Jaſtices, that one Formedozr licth well for all, for that, that it was 
by onefſelt ſame conveyance, though that the Eſtate come by leveral 
deaths, and this Action was to be brought by the.Heir of C, after the 
"death of C, Sce the three and four Phil, and Mary Dyer. ). 

Note, that after appearance of a Jury, and after-that divers of them 
were {worn, others were challenged, fo that it could not be taken by 
reaſon of default of Jurors ; But a new Diſtringas awarded, and at 
the day of the return of that, theſe which were (worn betore appeared, 
and then were challenged : But nochallenge ſhall be allowed, tor that, 
that they were ſworn before, if it be not of after time to the firſt ap- 
pearance, 


Michaelmas 7 Jacobi, 160g. in the Common Bench. 
Bayly zgainſs Sir Henry Clare. 


Ayly againſt Sir Henry Clare, the Writ wyg of two parts, without 
ſaying in three parts to be divided: And it ſeemed to Nichols Ser- 
jeant which moved this, that it was not good, but Errour : But the 0- 
pinion of the Court was that it was good : See 17 E4. 3.44. 19 Ed.z3. 
brief 244. 17 Aſſiſe with this difference, that.if there are but three parts 
and two are demanded, there it is good without ſaying in three parts to 
be divided y for when parts are demanded, it is intended all the parts 
but one, and that it is only one which remains : See the Regiſter, fol. 
16. 12 Aſiſe : And it was adjudged in the King's Bench, in the Caſe 
of one Fordan, that demand of two parts where there are but three 
parts is good : See 39 H.6, Salford againſt Hurlfton in Formedon which 
demanded two parts where there is but three, and ſo of three parts 
where there is but four, it is good without ſaying,in three or four parts 
to be divided: But if a man grant his part, this ſhall be intended the 
half, for Appellatis partis dimidium partis continet, and a Writ of Co- 
venant ought to be of two parts, without ſaying in three parts to be di- 
vided, for fois the form, and if in ſuch Caſe in three parts to be divided 
be inſerted, the Writ ſhall abate, ſee Thelwel in his digeſt of Writs, 
146. and by Coke, if a man bting EjeQione Firme for ten Acres, and by 
evidence it appears, that he hath but the halt, Ex vigore Jris, it ſhall 
not be good, but he ſaid he would ſubmit his opnion' to the Judge- 
ment of ancient Judges of the Law, which have often time ufed the 

contrary. 
Nn 2 Note, 


1276 
Paures. 


Payn 4g4i*ft Mutton. 

Note, that the Husbaffd may avoid the Deed, that he hath Scalcd 
by the dureſs of Impriſonment of his Wife or Son , but not of his 
Servant ; and ſo Mayor and Commonalty may avoid a Deed ſealed by 
dureſs of Imprifonment of the Mayor, for it is Idemptity of perſon, 
between the Husband and the Wife : Sce 21 Ed. 4. and 7 Ed. 4. A 
man may avoid Seifin for payment of Rent by coertion of Dilireſs, 
but not his Deed. . : 


Michaelmas 7 Facobt 1609. i the Common Bench. 


| Payn againſt Mutton. 
cacnron F'N an Action upon the Caſe by Payn againſt Mutton, the Plain- 
lander. tiff counts that the Defendent called him Sorcerer and Inchantor :. 


Prohibitlor. 


And agreed by all the Juſtices that Action doth not lie, for ' Sor 
ccrer and. Inchantor are thoſe which deal with charms, -or. turn- 
ing of Books, as Virgil faith, Carminibas Circes ſocios mutavit Ulife 
fis, which is intended Charms*and Inchantments 3 and Conjuration 
is of Con & juro, that is to compel the Divel to appear, as it ſeems to 
them againſt his will, but which is that to which the Devil ap- 
pears voluntarily, and,that is a more greater offence than Sorcery or 
Enchantment, which was adjudged that Action doth not lie for 
calling a man Witch, and ſaid that he bewitched his Wear that he 
could not take any Fiſhes: Dodridge the King's Serjeant ſaith, that 
an Aion licth for calling a woman, gouty, pockie Whore, and faid 
that the Pox had eaten the bottom of her Belly out, and ſo it was 
adjudged: that it lieth well for theſe words, get thee home to thy 
pockey Wife, the Pox hath eaten off her Noſe : But for the Pox 
generally Action doth not lie : But if he faith he was laid of the 
Pox, then Adcion well lieth, for then it ſhall be intended tht great 
Pox. : | 

: Note, that in Prohibition and Replevin, the Defendent may have. 
N1þ Prius by Proviſo, without default of the Defendent, for he him- 
ſelf is re vers Defendent, and there are two Actors, that is the 
Plaintiff and Defendent : But the Court appointed that Precedents 
ſhould be ſearched , the Plaintiff is net bound to proſecute Cam 
Efedtu in this Court, as he is in the King's Bench : And it was 
agreed that the manner of Pleading was agreement, as for Retwrno- 
Habendo, in the Replevin, and Pro conſultatione habenda in the Pros 
hibition, 


Michaclmas- 


Part II. 


. Part IT. 
Michaelmas 7 Jacobi 1609. i# the Common Bench, 


Miller againſt Francis. 


277 


ME Plaintiff in Replevin againſt Thomas Francis.the Caſe was, Will. 


Richard Francis was ſeiſed of Land held in Socage, and-de- 
viſeth Fhat to Fob his eldeſt Son for a: hundred years, the Remainder 
to Thomas his ſecond Son for his life, and made his four other youngeſt 
Sons his Executors, and after made a Feoffment to the ſaid uſes, the 
Remainder to the ſaid Fob» his eldeſt Son in Tail 3 Proviſo that if the 
ſaid Fohs diſturbed the Exccutors- of taking his Goods in his Houſe , 
that then. the ſaid uſe and uſes limited to the ſaid* Fobs Francis, and his 
Heirs ſhall ceaſe,and after declared that his intent was, that in all other 
points his Will ſhould be in its force, and it was pleaded that Fobx did 
not ſuffer the ſaid Executors to take the ſaid Goods in the ſaid Houle, 
and if his Eſtate for years, or,in Tail, or Fee-ſimple ſhall ceaſe was the 
queſtion, and it ſcemed to the-Judges that the Condition (hall not be 
Idle 3 but ſhall have its operation; as it appears by. Hill and Cranges 
Caſe, and the Lord: Barkley's Caſe in the Copgnment. and the Lord 
Cheney's Cafe, Coke ; And it ſeems alſo, that it ſhall not be referred 

'to_ Eſtate in Fee-fimple , for then it ſhall be void, and it ſhall not 
be referred to a Term, for it is limited; to an, Eſtate limited to the ſaid 
Fobn and his Heirs, buti:it ſeemeth it ſhall be refexred to an Eſtate 
Tail only, as it is 2 and'3: Phil. and Majy. Dyer 127. 55. 11H. 7. 6. 
But the Caſe was adjudged upon one point in the Pleading, for iv was 
not pleaded that Fobx Francis had notice of. the Deviſe, nor that he 
had. made. any actual diſturbance, and peradventure he entered as 
Heir, and had. no notice-of the Condition, and when the Executors 
came to demand the Goods which were belonging to the Heir , and 
annexcd to the Houſe, and he faith that it doth not appear to them 
to prove that an expreſs: notice was given in this Caſe, the Books of 
43 Aſiſe where a man was attaint, and after was reſtaged by Parlia- 
ment, and a.Wxit being direQed to the'Eſcheator, the Eſcheator re- 
turns, that he was diſturbed , and upon Scire Facis the difturber 


pleads , that-he had no notice: of the ſaid Ac of Reſtitution, and: 


for this he was ex@ſcd of Diſturbance : And fee 35 H. 6. Barr, 
162.. 4% AE » ; 4 53 ; 
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Part NI. 
Michatlmas 7 Jacobi, 1609 i= the Common Bench. 


Waggoner againſt Fiſh, 


Aggoner brought a Writ of Priviledge, ſuppoſing that he had a 

" . ſuit depending here m the Common Bench, which was direQ- 
©d to the Mayor and Sheriffs of Lodo), and'upon the retarn itappears, 
that 4 Fecobi an Act of Common Council was made that none ſhould 
be Retailer of any Goods within the ſame City, upon a certain pain , 
and that the Chamberlain of the ſaid City for the time being, may ſue 
for the ſaid penalty to the uſe of the ſaid City, at any of the Courts 
within the ſaid City, and that the Defendent hath retailed Candles, 
and held a Shop within the ſaid City being a ftranger, and againſt the 
1aid ARt and for the {aid penalty, the Chamberlain hath! brought an 
Adion of Debt within the ſaid City,according to the ſaid At of Com- 
mon Council, and upon the return it appears, that by their Cuſtom 
the Mayor and Aldermen with'the Aﬀent of the Commoners of the 
ſaid City, may make By-laws fox the Government of the ſaid City, 
and that the ſaid Cuſtom, atid- all other their Cuſtoms, were con- 
firmed by A of Parliament3 'and- upon this it. ſeems, that though 
there be not remedy given, for this penalty in another place than in 
London, that yet it it be againſt Law, he ſhall not be remanded, and 
it a Corporation hath power:to make By-laws, that ſhall be intended 


For the *Government' of theix '\Ancient -Cuſtorns 'only , and not to 


make new Laws": Sce 2 Ed. 3, John De Britten's Caſe, buc 
it ſtems if this By-law be 'for the Benet of the Common» wealth , . 
that it (hall be good, otherwiſe not, and it was adjourned : See H4- 
lary next cnluing,, for then it was adjudged, that he ſhall not be 
remanded 3 (ee afterward Michaelmas 7 Jacobi , it was eadjudg- 
ed. . 4 


Ote, that this Term was adjourned until the Moneth of Afc- 

chaelmss by reaſon of the Plague, and upon the adjournment 

this enſued, and was moved by Telverton and Crook at the Barr, ard 
the Caſe was this : | | | 


| # 7 | ® To 
 Michaelmas 7 Jacobi, 1609. in the Common Bench. 


Oynes bcing an Inſant, levies a Fine, and in Trinity Term laſt paſt 
brought his Writ of Errour in the King's Bench, and aſſigned 
tor Errour,that at the time of the Fine levied he was, and yet is with- 
in age, and praycd that he be inſpeced, and infomuch that he had 
not 


Part II: Rivet againſt Down: 
not bis proofs there , he- was got inſpected but Dies datus eft uſque 
Ofiabis Michaelis Proximas , at which time came the ſaid Poynes, 
the day which was wont to be the day of Effoyn, and prayed 
Juſtice Crook ( which was there to adjourn:the Term) to inſpe& him z 
and to take his proofs, who did infp:& him accordingly, De bene efſe, 
and row before the Moneth of Mjchaelmas, the Infant came of tull 
age, and if this inſpection were well taken, and what authority the 
Judge had upon that day to adjourn, was the quefiion, * 

Aud Flemming chief Juſtice ſaid, that the day of Effoyn is a day in 
Tcrm, and that the.Court was full, though there was: but one Judge, 
and if the inſpe&tion had bcen the day of the Efſoyn 3 and before the 
fourth of the Polt, he had come of full age, this ſhall be very good, 


but the doubtroſe as the Caſe is, if upon. the day of Adjournment _ 


the Judge had power to do any hiog but to adjourn the Term, and 
for that it was appointed” to be argued, and for the Argument of that, 
Pnere of my. Author Lane. | 


Michaelmas 7 Jacobi 1609. i# the Common Bench, 
Rivet Plaintiff, Down Defendert. 
N an Acionupon the Caſe upon an Afſimpſit, the Caſe appears to 


be this, Copy- holder makes a Leaſc fora year according to the Cu- 
ſiom of the Mannor, the Lord diftrains the Farmcr of the Copy- 


holder for his Rent, and the Copy-holder having notice of that, comes: 


to the Lord, and afſumes that in contideration, that the Lord ſhou!d 
relinquiſh his Suit againſt his Farmer, rouching the ſame diſtreſs he 
would pay the Rent by ſuch a day, the Lord delivers the Ditftreſs, and. 
for default of payment at the day, brings an Adion upon the Caſe . 
and upon Non Aſſ#mpſt pleaded, verdi& paſſeth forthe Plaintiff: And 
Barker Serjeant came and moved in Arrcſt of Judgement. 

Firſt, that a man cannot ditirain a Copy-holder, but he ought: to 
ſciley but Williams Juſtice and others»to:the contrary, and by him ifa 


man makes a Leaſe at will rendering. Rent, he may diftrain tor-this | 


Rent, 9 H.7. 3. the Cafe of Reſcous. 

Secondly, He moved that when the Lord Jifralns; that now the 
Tenant had cauſe of Adion, that is Replevin, and for that it cannot 
be ſaid Secfam-ſmam, and fo the conſideration fails, bur all the Court 
againft that, and that this was a good conftderation; and by Flemming 
chief Juſice, Diſtreſs is an Acton in it elf, becauſe this is the cauſe 
of a Replevin, and when the Tenant brings his: Replevin,and the Lord 


 avows, now is the Lord an.Actor, and ſo it is ſetia- ſua, and' by him-. 
fea is not only an Aion hanging, but that which | is cauſe. of an Actie - 


Michaclmas: 


on, and Judgement was giventcr the Plaintiff, ' 
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the Caſe 


[1 . S. : : 
Aftion upon Michaelmas 7 Jacobi 1609. i» the Common Bench, 


Part I1. 


Flemming againſt Jales. 


AQionupon A Ction upon the Caſe for theſe words : 'Thou haſt tollen my 


the Caſe. 


Debt for 
Obligation. 


1Ia:ton. 


Goods, and I will have thy neck, and maintainablc, 
Michaelmas 7 Jacobi 1609. ir the Common Bench. 
Ayre's Caſe. 


Ction upon the Caſe for theſe words : Ayre is an arrant Thief, 
and hath ſtollen divers Apple-Trees out of F. $. Garden, and the 
Action well maintainable, otherwiſe if he had ſaid, for he hath fiollen, 
&c. for then it ſhould not be Felony to ſteal Trees, and the word 
(For) ſhews the reaſon why he called him Thief, but the word (And) 


notf. 


Michaelmas 7 Jacobi 1609. in the Common Bench. 
Bryan Chamberlain's Caſe againſt Goldſmith. - 


N Debt upon an Obligation , in which the under. Sheriff was 
bound to the Sheriff, tor the performance of diverſe Covenants 
contained in an Indenture, made between them for the exerciſing 
of the faid Office; and the Plaintiff aſſigned breach of Covenant , 
by which the under Sheriff hath covenanted, that he would not 
execute any Procels of Execution without ſpecial Warrant , and 
aſſent of The -Sheriff himſelf :, And the fole queſtion was , ibthis 
Covenant be'a good and lawtul: Covenant or not; and it was ar- 
gued by Hatton Serjceant for . the Defendent , that counted that 
the Sheriff is a publick Officer, and may execute the Office by him- 
ſelf, yet when he hath made an under Sheriff, he hath abſolute 
authority alſo. , and it is;not like to private authority , but ic 
is as if a man make, an Exccutor , provided that he ſhall not admi- 
niſter his Debts above. the value. of forty pound : And as if an Ob- 
ligation with Condition, that it an Obligor ſhall not keep the Ob- 
l:gee without damages for ſour . Beets taken in Withernam, that 
the Obligation ſhall be void, or as if a man takes an Obligation of 
his Apprentice, with Condition that he ſhall;not uſe his Trade within 
| 4 fave 


Part IT. 


Chamberlain eg4izf# Goldſmith,” 281 


five years, or within ten Miles of ſuch a place ; or as a Steward takes 
an Obligation of another man with Condition that he ſhall not ſue in 
other place but where he is Steward, or in the Common Bench 3 this 
abridges the {ubje& of his right: and that the under Sheriffis a publick 
Officer, and mentioned in many Statutes, though he ſhall not be an 
Attorncy the ſame year in which he is under Sheriff; And the Statute 
of 23 H.8. reſtrains the under Sheriff, that he ſhall not let any priſo- 
ners to Bail, but in the ſame manner as is contained in tne Statute z 
and further he faith, that all Obligations which have Impoſſible Con- 
Gcitions are good, and the Condition void : but it the Condition be a- 
gainſt Law, the Obligation and Condition alſo ,is void: And ſo he 7 
concluded that the under Sheriffis a publick Officer,and that his Office 
cannot be apportioned, and that the Condition was for performing 
a Covenant which was againſt Law and void, and fo by conſequence 
the Obligation void : And ſo prayed Judgement for the Defendent, 
And for the Plaintiff it was argued by Doaridge Serjeant of the King, Dodridge. ! 
that the Obligation is good, and not void: And he faid that there 
are two Officers to all the Courts of the King, which are to execute 
all Writs, and that theſe Officers are Sheriff and Biſhop, and the Law 
doth not take any notice of under Sheriff, or Warden of ſpiritualties, 
tor the Sheriff himſelf ſhall be amerced, and not the under Sheriff, 
which is but his ſubſtitute, and it appears by 3 H.7. 2. b, That all 
Writs (hall be direed to the Coroner, and by him ought to be ex- 
ecutcd,.and 10 H, 4. 42. The Sheriff was amerced for an Arreſt 
made by a Bailiff of a Franchiſe 3 and though that the Warden of Weſt- 
 minſter Hall is an Officer to the King's Courts to ſome purpoſe, yet no 
Writ ſhall be dirc&ed to him, as it appears by 8 Ed. 4. 6. Alſo he a- 
greed that the power of the Sheriff is double, that is Miniſterial and 
Judicial, and ſome times he exerciſes both together, as in Rediſſeiſin, 
tor of that he is*Judge, and alſo is Miniſter to the Court of the King, 
and yet he is but one man, for the Law doth not take any notice of 
under Sheriff, nor intends, that he ſhall ſupply any of theſe Offices, for 
the under Sheriff is but ſervant to the Sheriff, and to execute his Mi- 
nifterial power only, and if it be ſo, he may limit his Authority at his 
pleaſure: And if the Sheriff make a falſe return, or otherwiſe retard, 
or make an uncertain return, he himſelf (hall be puniſhed by Action, 
for the Law requires knowledge and intelligence of the Sheriff, and 
the ancicnt Statutes made in the old time , make mention of Ser- 
jeants at Mace, and yet they make not any mention of under Sherift, 
which is but ſervant. 

And he agreed that an Obligation taken with Condition againf 
Law is void, but he ſaid that this is not againſt Law, for the under - 
Sheriff is a perſon of whom the Court doth not take any notice, for 
he is but ſeryant of the Sheriff 3 and for this Caſe, —I—_ 
Oo is 
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bis pleaſure,and he may exerciſe his Office by himſelf when he pleaſes, 
and alſo he argued that the Authority which may be totally counter- 
manded, may be countermanded in part, and that the under Sheriff 
hath Derivata peteſtas, que ſemper talis eſt qualis committitur ; And by 

5 H. 6. A man may make two Executors, one for his Goods in 
Middleſex, and the other to adtniniſter the Goods in London, and this 
is good between them : But not agaiv{t a ſtranger, for he ought to ſue 
them both, and he ſhall not be prejudiced by that; and fo 32 H.8. 
Brook Executor, 155, A man made two Executors, Proviſo that one 
ſhould not adminiſter in the life of the other : and 36 H. 8. 6r, Feoft- 
ment and Letter of Attorney to make Livery to three, or to any of 
them Livcry cannot be made to two, and alſo he ſaid that there is 
no difference between power derived from a private peffon, and 
power derived from the publick, when this power comes to executi» 
on: And admitting that the Sheriff may limit the authority of his 
under Sheriff for a time, as it ſeems thit he may, then of this it fol- 
lows, that he may always abridge and apportion his Authority : And 
he agreed that when an under Sheriff is made, diverſe Statutes have 
been made to puniſh him if he offend : But the Sheriff is not com- 
pellable to make an under Sheriff: And as to the Obligation.that if an 
execution be delivered to the under Sheriff, againſt one which is in his 
preſence, that he ought to'cxecute it, he ſaith that the Law is not 
ſo, for the party ought to deliver the Execution to the Sheriff him- 
ſclf, for it doth not_appear that he hath an under Sheriff : if 
he have received a Writ of diſcharge or not: And alſo the Office 
of the Sheriff is of charge to the Ring, and to the Common Wealth, 
and the execution of Writs may be prejudicial and penal to the 
Sheriff himſelf : And for that he may well provide, that he ſhall 
have notice of every Execution which are moi penal: And alſo in 
all the Indenture now made, he doth not conſtitute Rim to be his un- 
der Sheriff, but only for to execute the Office, and for theſe reaſons 
he ſeemed the Obligation is good, and demands ſudgement for the 
Plaintiff: But it ſeems to all the Court, that the Covenant is void, 
and fo by conſequence the Obligation, as to the performance of that 
void , but good to the performance of all other Covenants : And 
Coke chief Juſtice ſaid , that the Sheriff at the Common Law was e- 
ligible as the Coroner ts, and then by the death of the King his Of 
fice was not determined, and alfo it is an intire Office , and though 
the King may countermand his Grant of that, intircly, yet he can- 
not that countermand- by. parcels, and alſo that the under Sheriff 
hath Ofice which is intire, and cannot be grantcd by parcels, and 
this Covenant will be a means to nouriſh Bribery and Extortion, for 
the Sheriff himſelf (halt have all rhe benefit, and the under Sherift all 
the pain, for he is viſibly, the under. Sheriff, and all the ſubjecRs of the 
King. 
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and him are inviſible, of which none can have knowledge but:them- 
{clves. 

And Warburtcn (aid, that in debt upon eſcape, &c. are againſt the 
Sheriff of Nottivgham,he pleaded Nihil dehbet, and gives in cvidence, 
that the Bailiff which made the Arreſt, was made upon Condition, 
that he (ſhould not meddle with ſuch Executions, without ſpecial 
Warrant of the Sheriff himſelf, and his conſent, but it was reſolved 
(this notwitfiſtanding ) that the Sheriff ſhall be charged in all : and in 
the principal Caſe, Judg&@nent wagggiven accordingly, that is, that the 
Covenant 1s void. % 
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King will repair to him,and the private contracts between the Sheriff 


Note, that the Sheriff of the Colinty of Berks, was commited to Sheriff com- 


a general Capias wtlagatum, for all the Jultices were of opinion , that 
the Sheriff (hall not take any Fees for making of a Warrant or Execu- 
tion of that Writ, but only twenty ſhillings and four pence,the which 
is given by the Statute of 23 H.6. for it is at the Suit of the King : 
But upon Capias utlagatum unde couvicius eft, which is after Judge» 
ment, it ſcems it is otherwiſe. 

A-man grants a Rent to one for his life, and half a year after, to 
be paid at the Feaſts of the Anunciation of our Lady, and Michael 
the Arch-angel by equal portions, and Covenants with the Gran» 
tee, for the payment of that accordingly 3 the Grantee dies 2 Fe- 
bruarii, and for twenty pound which was a moicty of the Rent, and 
to be paid at the Anunciation after, the Exccutors of the Grantee 
bring an Action of Covenant, and it ſeems it is well maintainable. 
And Coke chict Juſtice faid , That if a man grants Rent for ano» 
ther's life, the;Remainder to the Executors of the Grantee; and 
Covenant to pay the Rent during the Term aforeſaid , this is good 
Collefive, and ſhall ſerve for both the Effates, and if the Grantee 
of the Rent, grant to the Tenant of the Land the Rent, and that 
he ſhould difirain for the ſaid Rent, this ſhall not be intended the 
ſame Rent which is extin&, but ſo much in quantity, and agreed that 
when a Rent is granted, and by the ſame Deed the Grantor Cove- 
nants to pay that, the Grantee may have Annuity or Writ of Co- 
yenant at his Election. 


Michaelmas 


the Fleet, for taking twenty ſhillings for making of a Warrant upon mitted to 
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Waggoner ag4inft Filh, Chamberlain of London. 


Priviledge of CZ Ames Wargoner was arreſted in London, upon a Phaint entrcd in 


Londen. 


Farr, 


As !e7, 


the Court of the Mayor in t, at the ſuit of Cornelius Fiſh 
Chamberlaig_of the ſaid City $: Dctehdent brought a Writ 
of Priviledge , returnable here'Mthe Common Pleas z and upon the 
rcturn it appears, that in the City of London there is a Cuſtom, that ' 


' no Forreigner thall keep any Shop, or uſe any Trade in London; and 


allo there is another Cultom, that the Mayor, Aldermen, and Com= 
monalty (if any Cuftom be defective) may ſupply remedy for that, 
and if any new thing happen, that they may provide apt remedy for 
that,ſo if it be congrae & bone fidei conſuetudo rationi conſentanea & pro 
communi utilitate Regis, civium & omnium alioram ibidem confluen- 
tium, and by Act of Parliament made, 7 R. 2: All their Cuſtoms 
were confirmed, and 8 Ed, 3. The King by his Letters-patents grant- 
ed that they might make By-laws, and that theſe Letters-patents 
were alſo confirmed by Ad of Parliament, and for the uſage certified, 
thatin 3 Ed. 4. and 17 H. 8, were ſeveral Ads of. Common Coun- 
cil, made for inhibiting Forrcigners to hold any open Shop, or Shops, 
or Lattice, and penalty impoſed for that, and thac after, and. ſhewed 
the day in certain was an Aq of Common Council, made by the 
Mayor, Aldermen, and Commonalty : And for that it was enacted , 
that no Forreigner ſhould uſe any Trade, Myſtery or Occupation , 
within the ſaid City, nor keep any Shop there for retailing, upon pain 
of five pound, and gives power to the Chamberlan of Loxdon for the 
time being to ſue for that by Action, &ec. in the Court of the Mayor , 
in which no Efſoyn nor Wager of Law ſhall be allowed, and the ſaid 
penalty ſhall be the one half to the uſe of the ſaid Chamberlain, and the 
ather half to the poor of Saint Bartholomew's Hoſpital : And that the 
Defendent held a Shop, and ufed the Myſtery of making, of Can» 
dles the ſeventh day of Ofober laſt, and for that the Plaintiff the ninth 
day of the ſame Moneth then next enſuing, levied the ſaid plaint : 
And upon this the Defendent was Arreſted , and this was the cauſe 
of the taking and detaining, &c. And vpon Argument at the Bar by 
Serjcant Harris the youngerfor the Detendent, and .Hutton for the 
Plaintif,. and upon ſolemn arguiyents by all the the Juſtices, Coke, 
Walmeſſty, Warburton, Daniel and Fojter, it was agreed ; That the 
Defendent ſhall be delivered, and not remanded ;. And the Caſe was. 
divided into fye paxts, 

The 
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The firſt the Cuſtom. | 

Secondly, the contirmation of that by Act of Parliament. 

Thirdly, the Grant of the King, and the confirmation of that by 
Ac of Parliament, 

Fourthly, the uſage and making of Acts of Common Council ac- 
cording to this, : 

Fitthly, the Act of Common Council, upon which the. Action is 
brought, and upon which the Defendent was Arrelicd. 

And to the fir(t, which is the Cuſtom, it was alfo ſaid; that this con» 
ſilts upon three parts: 

That is, firſt if any Cuſtom be difficult, 

Secondly, if it be defective: 

Thirdly, if Aliquid de novo emergit, the Mayor, Aldermen and 
Commonalty : Poſſunt oppouere remedium., and that there are four 
incidents to that remedy. | 

Firſt, it ought to be Congruum:R ations. 

Secondly, bone fidei conſonum, 

Thirdly, conſentaneum rationi. 

Fourthly , pro communi atilitate regis civinW'& omuium as 
liorum ibidem confluentium : But all the queſtion was upon the 
remedy, for it was agreed that the Cuſtom ſhall be good : But it was 
doubted by Foſter and Daniel, that there was no good return, for it 
was but as recited; and it was not averred and poſitively ſaid, that 
there was ſuch a Cuſtom, and to prove that the Cafe of 25 H. 6; was 
Cited, where in debt upon an Obligation, the Defendent demands 
Oyer, and upon the view faith, that it appears by: the ſaid Obligati-- 
on, that two others were joyntly bound with him not named , 
Judgement of the Writ; and 24 Ed:4. where it was pleaded, as it 
appears by the Letters-patents of one King, and in 11H. 4. in re- 
turn of a Sheriff: But Coke anſwered, and tooka difference between 
return upon a Writ of priviledge, and upon which no Iſſue may be 
joyned, nor demurrer, and that it is but for an Informer of the Court, 
and other pleaders: And for this is ſeems to him,that it is.$00d, as to 
that, and he conceived that by the Grant of: the King the Cuſtom 
is defiroyed, forthe King: by his Grant cannot add nor diminiſh any 
thing of the Cuſtom, no more than of Preſcription, and acceptanco 
of Grant ſhall be. extinguiſhment of one, as well as of the other, as 
i appears by 8 H. 4. 25H, 7.5. 38 H. 8. B, Preſcription, 7 R. 2. 
But to this the Lord Coke gave no an{wer., and for that it ſeems 
they were no Grants , but confirmation rather of Cuſtoms, and 
they further denied that the Cuftoms are. confirmed by the Sta-- 
tute of 7R.2. for this is only. for the confirmation of: Magna Char- 
ta.and of all former Statutes, and 'of Charts de: Foreſta, andthe liber-- 


tics of the holy. Church, and there is ngt.any.mention of E—_— 
Ort: 
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of London , but to this the Lord Coke anſwered , that they 
ought to credit their return , and for that it ſeems, that it is a 
private AQ , and they ought to adjudge of that as it is made, 
as 7. H.6.6. And if it be falſe the party grieved may have an Adti- 
on upon the Caſe, ſo it was agreed that the Cuſtom, that no for- 
reigner ſhall hold any Shop, nor (ell in any Shop by Retail, and that 
they may make By-Laws , for the ordering of their ancient Cu» 
toms, are good Cuſtoms without any confirmation by Aq of 
Parliament, or Grant of the-King or otherwiſe: And if any thing 
happen De novo, that they can apponere reſyedinm with the re- 
fictions aforcſaid 3 for the Lord Coke ſaith that London is Antiqua 
civitas, and was of great fame and reckoning, amongſt the moſt 
ancient Cities, for it was {aid by Ammianus Marceliinus which 
Wrote 1200, years paſt, that Loudon was then Opidum vetuſtum , 
and Cornelins Tacitus in vita Neronis faith , that when it was 
urdcr the Romans Government, there was here Negotioram copia, 
& commercia maximorum celebris, and he well knew for he was 
here ſeven years, and married the Daughtet of Agricola, who was 
ancient Gilda }Wrcatoria ,, and for that it was well governed and 
continued in good Order, for Vbi non eft ordo, ibi eſt infirmium & 
ſempiternus Horror & confuſio, and Guilda is a Saxon word, and is the 
ſame for Fraternitas ; and in Northfolk, and diverſe other places in the 
Country the name continued, but this is another ſence , for Guild 
ſignifies to pay, and for that it is ſometime demanded it a man inha- 
bite in a Place guildable or within Franchiſe, and the Place guildable 
is ſubje&@ to Scot and Lot, and all other charges, but the Franchiſes 
are places exempt, but no perſon which is of a Guild or Fraternity, 
may be exempted not by the Grant of the King not otherwiſe, but 
ſhall be ſubject to all the charges of the Guild and Fraternity, and 
the King cannot make any man. free of their Guild when that 
is created , for there are but three ways to make a man free of 
chat. | 

Firſt, by.Birth which is the moft eldeſt. 

Secondly, by ſervice which is of merits, | 

Thirdly, by redemption which is a power which only remains in 
the Mayor, and the Court of Aldermen, in this caſe in Londox , 
and ſuch Guild can never have beginning but by Grant, but by pre- 
{cription , as the Cuſtom of Gavelkind', that a man by deviſe 
his Lands , or that the Land ſhall diſcend to the youngeſt Son, and 
that the King cannot make, any ſiranger free of ſuch Guild or Fra- 
ternity'appears in Rotulo patentinm, 32 Ed, 3. Where the King by 
his Letters-patents. granted to one Fob Faulchon, that he ſhould be 
frank and free of the City of Loxdoy, and that he ſhould keep an Apo- 
thecaries Shop there, but the Patentee could not have his A 
y 
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by this Grant, and for that the King wrote his Letters to the 
Mayor and Aldermen, and requeſted them to make the faid Faxl. 
chon free of the ſaid City, and upon that it was done accordingly , 
| but not upon the Grant, and ſo it was adjudged in Darcie's Caſe, 44, 
' Elis, Trinity, that if the King grant to one the ſole making of Cards 
in England, and that none ſhall bring any Cards into. England to be 
ſold but the Patentce, and it was adjudged that though none may 
have Park or Warren , and ſuclf other matters of Pleaſure withe 
out the King's Grant, and though that playing with Cards be but 
a matter of pleaſure, yet the making of them is a matter of profit, 
and the bringing of them into Ezgland is a matter of Trade, and the 
inhibition of that is hindrance of Trade, and makes a Monopoly ,. 
that the Grant was void; and 3 Ed. 3. 3. Fohn of Sudford's Caſe , 
where the Cafe was, a Free-holder levied a told upon his Soil, and 
Frechold of his own, and the Defendent ſpoiled it, and broke it, 
and upon that the Plaintiff brings a Writ of Treſpaſs 3 the Detendent 
juſtifies that he was Lord of the Town, and there had been a uſage. 
there, and had becn of time out of memory, &c. that none of the 
fame Town ought to levy fold without the agreement and leave of 
the Lord : And for. that, that the Plaintiffhad done it, the Defendent: 
pulled it down as well to him it was lawfal, and it feems a good Cu- 
ſtom,and with this agrees 5 E4, 3- Fohn de Haye's Cale; and 10and 11 
Eliz, Dyer 279- 10 preſcription, by the Mayor, Sheriff and Citizens- 
of Tork: Goods forreign bought and forreign ſold ſhall be forteited, 
and that he may ſciſe them, it was adjudged a good preſcription , 
but the King by his Letters-patents , cannot give ſuch power to 
them. : 
And Coke was clearly of Opinion , that the Cafe was not within 
the Statute of 9 Ed 3. chap. 2, 25. Ed.3.11. 27 Ed.3.11. And it 
was agreed by them all, that a Merchant, or any other man may fcll 
Goods in groſs, as he may ſell a /hundred Tun of Wine, or pieces of 
Cloath, and one Fun of Wine to one man, or a piece of Cloath 
to one man, and another to another man, till he had fold all, that 
this was not retailing, but they cannot ſell by-the Yard, or keep a. 
Shop, but it was alſo agreed that ſome goods a man might ſell as 
'well-in their Market, if he do not keep a Shop here without any 
offence, and it was objected that this By-Law. was not good, for that - 
it was for private good, and alſo the penalty which was to be inflicted: 
was too great. | 


For firft the Mayor, Aldermen and Citizens, make the Law, the 
fait for the penalty ought to be before the Mayor, and the Mayor: 
and Citizens ought to have part of the penalty, fo that the Mayor 
ſhall be Judge m his own caufe, which"alſo was one. of the. Reafons., 
of the Judgement in the Chamberlain of Londox's Caſe, Coke,tor that, . 

| | that. 
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that the penalty was ſo ſmall, that is a penny for every Cloth which 
(hall be fold in Blackwell-hall, and this was for publick good, for here 
ſhall be ſearch if it were good and Merchantable, but it was agreed 
by all, that every Town may make a By-law , which is pro bono 
pablics, without any preſcription or Cuſtom, and this (hall be 
good, and being made by the greater part ſhall bind the reſidue, 
but if it be for private good, as for the ordering of the Common 
or ſuch like, ſhall not be good ta bind any man without his aſfent, 
without ſpeciall Cuſtom, according to the Judgments in the Cham« 
berlain of London's Caſe, and Clark's Caſe 5. of Coke in his Caſes of 
By-Laws :' But Coke is clear that the remedy. that is, the By-Law 
was good and agrecing to the Cuftom in every point, and that the 
penalty was fit and good , and for quantity and quality ,. and that 
to the quantity he agreed, that they could not infli& conhiſcati- 
on of Goods nor Impriſonment, but may inflict pecuniary puniſh- 
ment, as it appears by Clarke's Caſe, and the Action may be 
brought for that , ſo that for the quality it was gocd: And ſaas 
to the quantity which was Secundum quaititem delici , for be 
conceived it was a greater offence, to hold a private Shop than pub- 
like, for this is not in view nor ſubject tq ſearch and reformation,as well 
as if it were publick and for an old Act of Common Council, he which 
keeps a publick Shop, ſhall forfeit ten ſhillings, and clam delinquens 
prenietur magis quam palam, and now the ounce of Silver is increaſed in 


_ value, for it is worth five ſhillings four pence, and then it was 
worth but three ſhillings four pence, and ſo for quantity and quality , 


Et congruum & rations conſouum : And it ſcems to him that it is not 
Bone fide, that a Forreigner ſhould hold a private Shop, but Diſen- 
taneurm , for London is a Market overt, every day in the Week, 
but Sunday, as it appears by 11 H. 6.19. And in Dunſtable, the 
Prior brought an Action againſt a Butcher, for that, that Dxnſtable 
was an ancient, Town, and this was; a Market overt two days in 
the Week, and the, Detendent fold ficſh, in an -inward room, the 
Defendent. pleads Cuſtom to warrant that, and adjudged that it 
was not good, 'for the uſage of Trade in ſuch Corners is not, Boxe 
fidei conſonum, and after he pleaded that he ſold the fleſh in an open 
Shop in the Market, and this was allowed to be a good Plea, and 
if it be ſo in Dunſtable, 2, foritori, it ſhall be ſo-in Loudon, and for the 
ſame reaſon alſo, it (ball.not be Kationi Conſentaneum, to hold ſuch 
inward Shops, and allo it is for” Commmuni utilitate , that is, of the 
Citizents of the- King, and oof all others, that Forreigners ſhall not 
hold any Shops in London, for it appears by the return that Forreig*» 
ners ſhall not be ſubjeA to Scotand Lot in Londox, and ſhall not be 
Officers, which axe” matters of great cbarge,..ſo that.if it. ſhall be fo 
they ſhould be preferred before Free-men, -and without queſtion it 


IS 
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is difcomodious for the Citizens, that any Forreigher ſhould uſe any 
Trade here, and it would be a deſirucion to Citizens, that a For- 
reigner ſhould not be ſubjeC to their charges, and yet ſhould take be- 
neht of the Trade within the City. 

Secondly, and for the benefit of others that ſtrangers ſhould not 
be received to uſe any Trade within the City. for this is the cauſe of 
Depopulation, Depredation, and DeſtruQion in all other Towns and 
Burroughs in England, which is prejudice to all others, 

Thirdly, it is prejudicial to the King, that ſuch a company of In- 
habicants ſhould be Reſident in Loxdon, which is Camera Regis, for 
this is the cauſe of Infection of the Air and Sickneſs, ſo that the 
King and all the State is prejudiced by it, but the ſole doubt which 
was conceived by Coke, was for that, that it doth not appear by the 
return, that the Defendent had uſed the Trade of Tallow-Chand- 
lor, nor ſold any Candles, but only that he kept a Shop, and uſed the 
Myſtery of making Candles 3 but if the return had been that he uſed 
the Trade of Tallow-Chandlor, this had been good, for that im- 
plies Tartamount. for that had been, that he had fold, for Trade 
is in Tradendo, which is to deliver over, and the Intent of the Ad is 
not that he ſhall be puniſhed for making of Candles, it he do not ſell 
chem, for the ſale is the wrong, and (o the Servant of every Noble 
man or other which makes Candles or other thing for his Maſter, or 
for his own uſe, ſhould be within the penalty of the AR, and with this 
agreed Foſter and Daniel, and for this cauſe only it was reſolyed, that 
he ſhould be delivered and not remanded, 


Hillary 7 Jacobi, i# the Common Bench. 


Cholke againſt Peter. 


He Caſe was this : The Lord Rich being ſciſed of the Chaſe of Where the 


JK Hatfield, granted and ſold to Sir Thomas Barrington Knight, wag _ 
and his Heirs, all the Wood growing, and to grow upon a part of Incloſe. 


that, and excepted the ſoil, and further that he might incloſe eve- 
ry tixteen Acres of that, and this to hold in ſeveral for the Preſer- 
vation of the Spring, according to the Statutes of the Realm , and 
this Grant was contirmed by a private Ad of Parliament, and that 
the Grantee might hold it in ſeveral without ſuit of the King's Ofh- 
cers, with a ſaving of the Right of all ſfirangers z and a Commoner 
put in his Beaſts to take his Common in one parcel of that which was 
iacloſed, againſt whom the Grantee, brought an AQiion of Treſpals, 
and in this the only queſtion was, if the Grantee oP the Trees, which 
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had not any Intereſt in the Soil, might incloſe againſt a -Commoner 
by the Statute of 22 E4, 4. chap. 7. was the queſtion, for it was agreed, 
that if a man grant Trees growing and to grow, to one and his Heirs, 
and except the Soil, the Grantee hath Fee-ſimple in the Trees, but 
hath nothing in the Soil, according to the 1 4 H. 2. and 3 H.6.45. Ives 
Cale, 5 Coke 11. Soif a man make a Feoffment of Land except the 
Woods, all Woods are except by that, and it Woods be cut, and after 
grow again in the ſame place, this is alfo excepted : But if. Woods 
after grow in another place, this ſhall not be excepted, for it was no 
Wood in Efje at the time of the Feoffkments ſo if a man grants to a- 
nother to dig Coles in his Soil, this 1s bur to take profit, and the Soil 
doth not paſs, as it is agreed in 11 Eliz. Dyer 245. And it was ſaid by 
Hatton, Hatton Serjcant, that he had ſcen an EjeGione Firme brought upon a 
Leaſe of Uſzr2 terra ; But it was agreed by Coke chict Juſtice and Fojter, 
that the Statate of 22 Ed. 4. chap. 7. was repcaled by the Statute of 
35 H.8. for this is the Negative, and for that 43 a repeal of a former 
Statute, but if the, laſt had been in the Affirmative otherwile it ſhould 
be, and it was alſo agrecd, that this was not within the Statute of 35 
H.S$. for that appoints of what age the Wood ſhall be, when it ſhall be 
incloſed, and by this recompence is given to the Commionerz but here 
it is not averred by pleading of what age this Wood was, which was 
incloſcd, and for that it was adjudged that the Action is not maintain» 
able againſt the Commoner : See Paſche 8 Jacobi tor another argument 
at the Barr,and alſo by the Judges. , 


Hillary 7 Jacobi 1609. i» the Common Bench. 
Vivion againſt Wilde. 


Apvitremene A Man was bound in an Obligation to another with Condition 
Submiſfion. to ſtand to, abide, and perform the award of two Arbitrators, 
Revocation. and before award, by his writing the Obligor revoked the Authority 
of one of the Arbitrators: and it was agreed by all, that this Obliga» 
tion is become fingle without Condition 3. and yet it was not:pleaded 
that the Arbitrator had notice of the Revocation before the award 
made: And yet for that it was pleaded, that Revocavit, it was agreed: 
that that implies notice, for without notice it is no Revocation : But 
it was agreed, that-if a man ſubmit himſelf to the award of another, 
and after he revokes his Authority :. But before the Arbitrator had: 
notice of that, he makes the award, the award is good and ſhall be 
performed 3 ſoif a man make a Feoffment, and 'Letrer of Attorney to- 
make Livery : Andbefore Livery. made he xevokes the power of: the 
Attorney : 


Part It 


Part II: Smalman againſt Powys. 


Attorney : But before notice the Attorney makes Livery,this is good, 
but if the Feoffor makes a Leaſe or Feoffment to another before the 
- Livery made by the other , this is a Countermand in Law, and hall 
be good without notice, for Fortor eſt diſpoſitio Iegis quam bominic : 
But where a man makes actual Revocation of the Authority, and be- 
fore notice, the other executes his Authority, and in pleading the 0- 
ther pleads 3 ud revocavit, the other party may reply, 20d non re- 
vocavit, and give in cvidence that he hath no notice of that before 
the exccation of his Anthority, and this is good, for without notice it 
is no revocation, where revocation is the aCt of the party : The Caſe 
is entxed, Trinity 7 73cc9i Rotulo 262g, Vivion againſt Wilde, 
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Smallman*againſ# Powys. 


Man made a Leaſe for life rendering Rent, and after the Lef- 
ſor by Indenture, in conſideration of fifty pound , deviſeth 


and granteth the Reverſion, to have from the day of the date for 99.. 


years Rendering, a Rent: alſo, which was leſs than the firſt Rent , 
and the Grantee of the Reverſion deftrains for the Rent reſerved 
upon the Leaſe for lite being behind : and the ſole queition in this Caſe 
was, if the Revcrlion ſhall paſs without Attorament, and it was 
ſaid, that in all Caſes where a uſe may be raiſed by the Common Law, 
and that it ſhall be performed by. Order of Chancery, that in theſe 
Caſes, the uſe (hall be executed by the Statute of 27 H. 8. of uſes 3 and 
one Caſe wascited by Harris Serjeant, 14 and 15 Eliz. where the Bro- 
ther was Tenant in Tail, the Remainder to his Siſter in Tail, the Bro- 
ther by Deed which was Indented in Parchment, but made in the hr(t 
perſon, and no mentton of Indenting in the Deed, and the Deed was 
Inrolled within _three months, and after Livery and Secifin was made, 
and it was adjudged that the Deed enures as a Bargain and Sale, and 
and that nothing paſſes by the Feoffment, ſo that it was nodiſcontinu- 
ance, but that the Siſter might enter after the death of her Brother 
without Iſſue, 

Coke chict Juſtice ſaid, that it was a good Bargain and Sale, though 
that the words Bargain and Sell were not in the Deed, bat he conceived 
if a Letter of Attorney be inſerted in the Deed, fo that it may ap- 
pear that the intent of the parties is, that-it ſhould not enure as a 
Bargain and Sale, but as a Feoffment, there- it is otherwiſe z (o if a 
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man covenants to ſtand ſciſed to aufe, if it be in conſideration of mo- * 


ncy, and the Dced is inrolled ; there this ſhall enure well, as Bar- 
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Vivion eg4i»ft Wilde. 


had not any Intereſt in the Soil, might incloſe againſt a -Commoner 
by the Statute of 22 E, 4. chap. 7. was the queſtion, for it was agreed, 
that if a man. grant Trees growing and to grow, to one and his Heirs, 
and except the Soil, the Grantee hath Fee-ſimple in the Trees, but 
hath nothing in the Soil, according to the 1 4 H. 2. and 3 H.6.45. Ives 
Cale, 5 Coke 11. So if a man make a Feoffment of Land except the 
Woods, all Woods are except by that, and it Woods be cut, and after 
grow again in the ſame place, this is alſo excepted : But it. Woods 
after grow in another place, this ſhall not be excepted, for it was no 
Wood in Efſe at the time of the Feoffkmentz ſo if a man grants to a- 
nother to dig Coles in his Soil, this 1s bur to take profit, and the Soil 
doth not paſs, as it is agreed in 11 Eliz, Dyer 245. And it was ſaid by 
Hztton Serjcant, that he had (cen an Eje&ione Firme brought upon a 
Leaſe of Vſz#ra terra ; But it was agreed by Coke chict Jultice and Fojter, 
that the Statute of 22 Ed. 4. chap. 7. was repcaled by the Statute of 
35 H.8. for this is the Negative, and for that 43 a repcal of a former 
Statute, but if the laſt had been in the Affirmative otherwiſe it ſhould 
be, and it was alſo agrecd, that this was not within the Statute of 35 
H. 8. for that appuints of what age the Wood ſhall be, when it ſhall be 
incloſed, and by this recompence is given to the Commonerz but here 
it is not averred by pleading of what age this Wood was, which was 
incloſcd, and for that it was adjudged that the Action is not maintains 


able againſt the Commoner ; See Paſche 8 
at thc Barr,and alſo by the Judges. 
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Vivion againſt Wilde, 


Man was bound in an Obligation to another with Condition 
to ſtand to, abide, and perform the award of two Arbitrators, 


Revocation. and before award, by his writing the Obligor revoked the Authority 
of one of the Arbitrators: and it was agreed by all, that this Obliga* 
tion is become ſingle without Condition 3. and yet it was not-pleaded 
that the Arbitrator had notice of the Revocation before the award 
made: And yet for that it was pleaded, that Revocavit, it was agreed 
that that implies notice, for without notice it is no Revocation : But 
it was agreed, that if a man ſubmit himſelf to the award of another, 


and after he revokes his Authority :. But before the Arbitrator had: 


notice of that, he makes the award, the award is good and ſhall be 
performed; ſoif a.man make a Feoffment, and 'Letter of Attorney to: 
make Livcry ; Anebefore Livery.made he xevokes the power of: the 


Attorney ; 


Part It | 


 Smalman againſt Powys. 
Attorney : But before notice the Attorney makes Livery,this is good, 
but if the Feoffor makes a Leaſe or Feoffment to another before the 
. Livery made by the other , this is a Countermand in Law, and (hall 
be good without notice, for Fortzor eſt diſpoſitio legis quam bominic : 
But where a man makes actual Revocation of the Authority, and be- 
fore notice, the other executes his Authority, and in pleading the 0- 
ther pleads 3 ud revocauit, the other party may reply, 2#od non re- 
vocavit, and give incvidence that he hath no notice of that before 
the exccation of his Anthority, and this is good, for without notice it 
is no revocation, where revoycation 1s the ad of the party : The Caſe 
is entxed, Trinity 7 Facobi Rotulo 262g, Vivion againſt Wilde, 
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Smallman-agairſt Powys, 


Man made a Leaſe for life rendering Rent, and after the Leſ- hs 


ſor by Indenture, in conſideration of fifty pound , deviſeth is 
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and granteth the Reverſion, to have from the day of the date for gg.. Sale. 


years Rendering a Rent alſo, which was leſs than the firſt Rent , 
and the Grantee of the Reverſion deftrains for the Rent reſerved 
upon the Leaſe for lite being bchind : and the ſole queition in this Cafe 
was, if the Revcrlion hall paſs without Attorament, and it was 
ſaid, that in all Caſes where a uſe may be raiſed by the Common Law, 
and that it ſhall be performed by. Order of Chancery, that in theſe 
Caſes, the uſe ſhall be executed by the Statute of 27 H. 8. of uſes; and 


one Caſe wascited by Harris Serjeant, 14 and 15 Eliz. where the Bro- Hevir.. 


ther was Tenant in Tail, the Remainder to his Siſter in Tail, the Bro- 
ther by Deed which was Indented in Parchment, but made in the firſt 
perſon, and no mention of Indenting in the Deed, and the Deed was 
Inrolled within _three months, and after Livery and Scifin was made, 
and it was adjudged that the Deed enures as a Bargain and Sale, and 
and that nothing paſſes by the Feoffment. ſo that it was no diſcontinu- 
ance, but that the Siſter might enter after the death of her Brother 
without Iſſue, 

Coke chict Juſtice ſaid, that it was a good Bargain and Sale, though 
that the words Bargain and Sell were not in the Deed, bat he conceived 
iſ a Letter of Attorney be inſerted in the Deed, fo that it may ap- 
pear that the intent of the parties is, that it ſhould not enure as a 
Bargain and Sale, but as a Feoffment, there- it is otherwiſe; ſo if a 


man covenants to ſtand ſeciſed to auſe, if it be in conſideration of mo- * 


ney, and the Dced is inrolled ; there this ſhall enure well, as Bar- 
PP 2 gain 


Burrough of Yarmouth. 


gain and Sale, as it was adjudged in Bedel's Caſe, 7 Coke 40 2. but 
the Statute of 27 H.8, of Inrollments doth notextend to a Term, 
for the words of the Statute are, that no Free-hold ſhall paſs; &c. But 
it ſeems in the principal Caſe, that the Statute of uſes, executes the 
uſe which is raiſed by this Grant, and that the Grantor ſhall ſtand 
ſciſed, &c. And all the Juſtices inſiſted ſirongly upon the Limitation 
of the Eſtate, from the day of the date of the Grant and the reſcrva- 
tion of the Rent immediately, and upon this concluded, that it was 
the intent of the parties that the Grantee ſhould have the Ren, rc- 
ſerved upon the firſt Leaſe 3 and ſhould pay the Rent reſerved upon 
his Eſtate, and that when words of diverſe natures arc inſerted in 
one Conveyance, the Grantee: hath election to uſe which of them he 
will, as it appears by Sir Richard Hayward's Caſe. And by Daniel, it a 
man makes a Bargain and Sale in Engliſh, and makes Livery, Secrar- 
dum formam Charte this ſhall not be good : But if it be Latine other- 
wiſe itis, for this word Vendo is compounded of Do, and it is an 
apt word for Szr. that Livery might be made. And agreed all 
that the Reverſion paſſes well without Attornment, and that theſe 
words Demiſe and Grant ſhall betaken, and enure to a Bargain and. 
Sale, and Judgement was given accordingly. 
Leaſe tode- A man made a Leaſe for years, to twoit they lived ſo long, and it 
Dn Lata was reſolved by the Court, that this determines by the death of one 
hos of them, according to the reſolution in BradwePs Cale, 5 Coke g. a. 
and Judgement was given accordingly.and there the Caſe of Trapen- 
Zop- wy was recited, which was this; Lands was let to one for one and twen- 
Z4.4225« ty years, it the Husband and Wife, and the Iſſue Male of their Bo- 
"ar 7.4 dies ſo long live; and it was there adjudged , that the Leaſe doth 
&7 4 not determine , during the lives of any of them, for in this dif- 
L42one junRive, it is referred to an intire ſentence, and is as much as if he 
had ſaid, if the Husband or the Wife, or the Ifſue of their Bodies ſo 
long live. 
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Burrough of Yarmouth. 


Grant ofrhe He Ring John by his Letters-patents granted: that the Burrough. 
ma Form of Tarmonth ſhould be incorporated , and the Grant is made. 
| ten gy Burgenfibus without naming of their Succeſſors, and: alſo he grant- 

xated. ed, Burgenfibus tenere placita- coram balivis, and in-pleading it was 
nat averred that there were Bailiffs there, and it was objected that 
the Purxough cannot be.incoxporated, but men which inhabit in that, 


but- 
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Part IF: _ Chapman againſt Pendleton. 


but to that it was reſolved that the Grant. is good 3 and the Lord: 
Cokg ſaid, that he had ſeen many. old Grants, to the Citizens of 
ſuch a Town and Good, and fo that the Grant Burgenſibus , that 
the Burrough (kould be incorporated, being an old Grant ſhould have- 
favourable conſtruction, but the doubt was, for that, that it was nor * 
averred that there were Bailiffs of Tarmouth 3 and if a Grant to hd 
Pleas, and doth net ſay before whom, the Grant is void,according to 
44 Ed. 3. 2 H. 7. 21 Ed.q. and for that it was adjudged : But 
the opinion. of all the Court was, that the Grant made Burgenſibus 
was good without naming of their Succeſſors-asin the Caſe of Grant 
civibus, without more. SLED 

Note, that Executors or Adminiſtors ſhall not find: ſpecial-Bail for pau... 
the Debt of the Teſtator, though that the Debt be for a great ſumas 
three thouſand pound-or more, for it is not their Debt, nor his Budy 
ſhall not be liable to execution for that. 

43 Ed. 3. Suit was commenced, hanging another. Writ, it is a Suit bezun- 
good Plea, though that the Writ was returnable in the Common other 
Bench, and the laſt ſuit: was begun in a baſe Court, but if ſo be, and-Writ.. 
doth not appear to this Court, that the Plaintiffbegun ſuit in a baſe - 

Court, for the ſame Debt, for which the ſuit js here begun, Attach- 
ment ſhall beawardcd : See 2 H.6. 9 H. 6. but this ought to appear. 
co the. Court by Afidavit, &c.. : 


Hillary 7 Jacobi 160g. in the Common Bench. 


Chapman againſt Pendleton: , 
[Coby 1 ie of FadPts cane Po 4b. 
N ſecond deliverance, the Cafe was this : A. man {ciſed of a houſe c:fratintice. 
and fifty Acres of Land held by Rent, fealty, and Harriot ſervice, **"i<<* 
enfeoffs the Lord of three Acres parcel of the Land , and after en- 
feoffs the Plaintiff in this Action of three other Acres, and upon this 
the ſole queſtion was,.if by this Feoffment to the Lord of parcel Har 
riot ſervice is extinct or not. 
_ Harris Serjeant conceived that the Harriot. remains, for he ſaid ma. 
that it is reſerved to the Reverfhon of the Tenure, but it is not as a- 
nual ſervice, but caſual, and it is not like to recifie, for that it is in- 
cident to every ſcrvice:. And by 43 Ed. 3. 3.it is no part of the ſervice 
but Improvement of the ſervice: And Braftox in his Tractate De - 
Releviis 2 Book 2. 7. faith, that Eſt alia preſtatio vocata Harriot, &c, 
Bae magit fit de gratia quam ex Fure , and itis not like.to a. Reliet: . 
See the Book at large, and he agreed that: if the Tenant had made 
fifty ſeveral Feoffments to fifty ſeveral men , that. every of them 
ſhall pay a ſeveral Harriot, as it appears by Brxerton's Caſe, 6 Coke, 
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Faſter, 


Chapman agaivſi Pendleton. Part WI. 
I. 4. 34 Ed,z, Harriot 1. 2 Ed. 2: Avowry 184. 5 Ed.2.Tbidem 2c6, 
11Ed, 3. Avorrry 101. 24 Ed, 3473. 4.34 Aſiſe 15. 22 Ed, 4.36,37, 
29 H. 8. Tenures 64. But he grounded his- Argument principally 
upon' Littletof 222. 223. where it is ſaid, that the Reaſon why Hu- 
mage and Fealty remain, if the Lord purchaſe part of the. Tenan- 
cy + for that, that they are of annual ſervice , and: it ſeemed to 
him, that Littleton is grounded upon 7 E. 4. 15. Extinguflhment 
2. 8 Ed. 3.64. 24 Ed.3. B, Apportionment Jaſt Caſe, which accords 
the Reaſon, and upon this he concluded , that for that, that the 
Harriot is not annual, it ſhall not be extin& by the Feoffment but re- 
mains, but he agreed ifa man makes a Leaſe for years rendering Rent, 
and parcel of the Land comes to the Lord, the Rent ſhall be appor- 
tioned, if it be by lawful means, as it appears by 6 R. 2. F. Quid Tu- 
ris clamat 17. Pleſington's Cale, and 14 H. 8, Dyer 4. 1. Ruſhden's Caſe, 
by which, &c. 

Nichols Serjeant, that it hath been agreed that-it is intire ſcrvice, 
and that then he concluded upon that, that 'it (hall þe of the nature 
of other intire ſervices.as it appears by 2 E4, 2, Avowry 184. and 34 
Ed. 3. F. Harriot 1. 5 Ed. 2, Avowry 206. And he agreed that in 
the Caſe of Littleton the Homage and Fealty remain, and the eſcuvage 
(hall be apportioned, but this is not for the 1eaſon alledged in Little- 
ton, that is, for that, that they are not annual ſervices, but for that 
that the Homage is incident to every Knight's ſcrvice, and as the Lord 
Coke ſaid, Fealty is incident to every ſervice in general, and the Te- 
rant ſhall make Oath to befaithful and loyal ro his Lord for all the 
Tencments which he holds of bim, and the Reaſon for which the 
Eſcuage ſhall be apportioned, is for that, that it is but as a pcralty 
which is irflited upon the Tenant for that, that he did not make 
his ſervices, as it appears by the pleading of it,and ſhall be apportion- 
ed according to the Aﬀetment by Parliamert; and by 22 FE, 4. 
It appears that this purchaſe by the Lord, is as a Releaſe, and if the 
Lord releaſe his ſervices in part, this extinas the ſervices in all, and 
he faid there is no diffcrcnce where an intire fervice is to be paid , 
cvcry third or fourth year, and where it 1s to be paid evcry year as 
to that purpoſe, and yet in'one Caſe it is annual, and in the other it 
is caſua}, and yet in both Caſes, it the Lord purchaſe parcel of the 
Land of the Tenant, all the intire ſervices ſhall be extin& and gone, 
though that they are to be performed every third or fourth year , 
by which, &c. | 8 

Foſter Juſtice , that the Harriot is intire ſervice, and for that, 
though that it be not- annual, it- ſhall be extinct by purchaſe of par- 
cel of the Tenancy by the Lord, as if a man makesa Feoffiment with 
warranty, and- takes back an Eftate of part, the warranty is cxtinct, 
35 it appears by the 29 of Aſiſe; ſo if a man hold his Land by the ſer- 
vice 
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vice to.Tepair parcel ofthe fence of a :Park: of the Lords, and' the 
Lord purchaſc parcel of the Tenancy, the Tenure is extin&, as it 
appears by 15 Ed, 3. And itis agreed in the 21 H. 7, in Kelawaie's 
Reports by Frowick, that there is no difference between Harriot 'and 
Relicf, .and Relief ſhall be extin&, and fo he concluded that the Har- 

riot is extinct, ; , 

Daniel Juſtice accordingly; and he faid that this purchaſe ſhall be Danie. 
as ſtrong as Releaſe : And it the Lord hath: relcafed the ſervice in- 
tire for part, it (hall be extin& for all; and if Tenant holds by ſuit 
co the Court of the Lord, and the Lord purchaſe parcel of the Te- 
rancy the ſuit is extinct, as it appears by 27 H.7. and Fitz. Na, 
Brev, And fo concluded that the Harriot ſervice is extin& by the pur- 
chaſe aforeſaid. | | 

IParburton accordingly : And faith that in Littletox's Caſe, the Ho- rburion, 
mage and Fealty ſhall remain, for they are perſonal ſervices, and for 
thzt ſhall remain intire, and of Rent ſhall be an apportionment by the 
Starute of Weitminſter 3. De quia emptores terrarum : But for other in+ 
tirc ſervices by the purchaſe of the Lord, be they annual or caſual,and 
they are cxtind, and 21 Edward 4. was a ſuit for a Hawk, which 
was kept back twenty yearsz and ſo for ſuit if the Tenants make a 
Feoffment to diverſe, they ſhall: make but one fuit, but they all (hall 
make contribution to the ſuit, but if the Lord purchaſe parcel, he. 
cannot make contribution: And though that the Homage and Feal- 
ty are perſonal ſervices , the Horſe'and Hawk. are of the Nature: 
of Land, fo the Harriot of his goods, and if the Tenant hath no 
goods, the Lord ſhall loſe it , and for that he concluded as a- 
bove. | 

WWalmeſley accordingly : And he ſaid, if a.Tenant hold by intire ”:tme/.. 
ſervices of two Lords, and one purchaſe parcel of the Tenancy , all 
the intire ſervices ſhall not be extin&, but the other Loxd which did 
not purchaſe, ſhall have them, for Res znter alios atia, nemini 12» 
cere debeat : Fo which Coke chief Juſtice agreed, and'he ſaid if Harriot 
Cuſtom be duc, peradventure it ſhall not be extinC by purchaſe of 
parcel of: the Tenancy , for that is perſongl, and it is not iſſuing 
out of Land 3 'but for intire ſervices , which are iſſuing out ot 
Land , he ſaid there is no difference betwixt annual ſervices 
and caſual ſervices. which are intire, and. ſo he concluded , as a+ 
bove. j/. ; 

Coke chicf Juſtice accordingly 3 and he faid there is no- diffe- &*%; 
tence hetween annual intire ſervices and caſuall, ſo that they are 
{crvices to be' paid at the death. or alteration of every Tenant, or 
otherwiſe, but he faid there is, no:doubt. ,. but that Rent ſervice 
ſhall be apportioned; though that the Lord purchaſe parcel, bethat 


in the King 's Caſe, or. of a.common. pezfon, and this by the com- 
mon 
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mon Law without the aid of any Statute , for there is not any 
Statute that ſhall aid that, if it be not remedicd by the Common 
Law, and he (aid. that ſome intire ſervices may multiply , as if a 
-man holds by- payment of a pair of guilt Spurrs, or of a Hawk, 
or a Horſe, or others ſuch like, and makes a Feoftment of parcel , 
the Feoffee ſhall hvld by the ſame intire ſervices : But if the Te- 
nant hold by perſonal ſervices, as to cover the Table of the Lord, 
or to be his Carver, or Sewer at ſuch a Feaſt, or ſuch like, theſe 
perſonal ſervices cannot multiply, if the Tenant makes a Feoffment 
of part , for by this the Lord may be prejudiced, and peradven- 
ture at his houſe he will not include them. , but he may diftrain 
every of them to make the ſervice : And he faith the reafon for 
which Knight's ſervice ſhall be apportioned, is for that it is for 
the publick good, and for the good of the Common » Wealth : 
But fo are -not the other perſonal ſervices, and in the principal 
Caſe he conceives, that if the Tenant had made a Feoffment firſt 
to a ſtranger, and after the ſtranger had enfeoffed the Lord, that 
by that all the intire ſervice (hall not be extind, for by the Feoff- 
ment of the eſiranger, was ſeverance of the ſcrvices, and he holds 
by a Harriot as well as his Feoffor, aud for that nothing (ſhall be 
extin&, but the Harriot due by that parcel, of which the eftran- 
ger was enfeoffed 3 and he agreed with Valmeſiey, that a Harriot 
Cuſtom ſhall not be extin&, where the Cuſtom is that every Te- 
nant ſhall pay a Harriot , for there it is paid in reſpe& that he is 
Tenant; and Cuſtom ſhall not be drowned by unity of Tenancy 
and Signiory : And for that he concluded that the HYarriot for 
that, that it was intire ſervice, though that it were caſual and not 
annual, that yet it ſhall be extin@, and Judgement was given ac- 
cordingly. 


Hillary 7 Jacobi 1609. In the Common Bench. 


Michelborne ag4inft Michelborne. 


rae with 'S| Pon a Motion made for Conſultation upon Prohibition award- 
wr 96s P &d : It was ſaid by the Lord Coke, that no Subjc& of the King, 
cenſs, -— trade within any Realm of Infidels;without licenſe of the King, and 
| af ree- 3 © the reaſon of that is, that he may relinquiſh the Catholick Faith , 
lnad_rns + Hi; and adhere to Infidehſm, and he ſaid that he: hath ſeen'a licenſe 
ace x Ae Z*4&:., made in the time of Ed, 3. where the King recited that he-having 
a—r+ +, 77<—- Apecial truſt and confidence that his Subje& will not decline from his 
ane 7 A#< A+ Faith and Religion, licenſed him (at ſupra) And this did' rife, upon 


FX. Cord nx 6 IE fs ” 94. Ft © - ih FEE PP ,. 523the 


Partif, 


PartIT. Read againſt Fiſher. 


the."recital of a Licenſe made to a Merchant to trade into the Eft 
ladies, ' . : 


Hillary 7 Jacobi 160g. in the Common Bench. 
Read againſt Fiſher. 


IN Debt the Defendent exhibits his ſuit in the Court of Requeſts,and 
there the Plaintiff in that Court denied, that the Debt was paid,and 

the Court of Requeſt awarded an Injundion, and upon Information 

of. that, this Court awarded a Prohibition to inhibit the Suit there. 


_ + Hillary 7 Jacobi 1 609. in the Common Bench. 


Mors againſt Webbe. 


Prohibition 
to the Court 
of Requeſts. 


N Replevin the Caſe was this: A man was ſciſed of two: Virgates of approve 
Land, and preſcribed that he and his Anceſtors, and all thoſe whoſe ment of 


Eſtates hehath in the ſaid Virgates of Land, have uſed to have Come 
mon in the Fields, &c. that is, when the Fields are fallow all the year, 
and when they are ſown with Corn 'or. otherwiſe ſeveral, when the 
Crop is mowed and removed, for two;Horſes, four other Beaſts, and 
a-hundred and twenty Sheep, as appertaining to the ſaid two Virgates 
of Land : The Defendent traverſeth the preſcription, and upon this 
they are at Iſſue, and the Jury found that there is ſuch a preſcription : 
But further they ſay, that the Plaintiff made a Leaſe of fix Acres par- 
cel of the, ſaid two Virgates of Land in one of the Ficlds of, &c. with 
the Common of that thereunto belonging; for the Term of tey years, 
and the Beaſts for which the Replevin was brought, were mm another 
Field of, &c, And if the preſcription be-ſuſpended or remains, they 


ommon 


prayed the advice of the Court 3 and it was agreed that common aps | ;\u/.122- 93 


pendent and appurtenant was all one to the ſeverance, for if ſuch a /#:2: 254: 
Commoner grant parcel of that Land to which the Common is ap» /77*7/ 75, 


3 C50: en q 
66. 46:3), 3 


purtenant, or appendent, the Grantee ſhall have Common, Pro Rata) 


* but if a Commoner purchaſe parcel of the Land, in which he hath 
Common appurtenant , that this extirifts all his Common): And it 
was agreed"that Common may be appendent to a Carve of Land,jas it 

- appears by the 6 Ed, 3.42. and 3 Aſſiſe 2."as to a Mannor, but: this 


ſhall be intended to the Demeſns of -the Mannor, and ſo: a Carve of 


Land conſiſts of Land, Meadow and Paſiure,as it appears by Terring- 
bam's Caſe,4 Coke 37.b.)\And Common appendent ſhall not be by pre- 
SSR . WY {cription 


1 5 4h:122.8 Gi2g- o þ 
15-914. 80 » 4 Co: IB, , 


Foſter. 


Mors .againfi;Webbe, Part 1T. 
ſcription, ' for thtn the. Pleas ſhall be intended double, for it'is of 
Common Right, as it appears by the Statute of Morton, chap. 4. And 
the Common is mutual, for the Lord hath Right of Common in the 
Lands of the Tenant,and-the Tenant in the Lands of the Lord : And it 
was. urged by Nichols Serjeant that the Common ſhall be apportioned 
asit it were Rent, and that the Leſſee ſhall have Common for his 
Leaſe, and then the Leflbrhath no Common-appurtenant or appen- 
dent to the two Virgates of Land, and for that the Preſcription was 
Not good. | | | Eg | 

 . Coke chick Juſtice, if it had bcen pleaded, that he had uſed to 


' have Common for the ſaid Beaſts Levant. and Couchant upon the 


{aid Lang ,;there had-been no queſtion, . but-it (bould-be apporti- 
oned, for the Beaſts are Levant and Couchant upon every part,as one 
day upon one part, and another day upon another part, and for that 
cxtinguiſhment or ſuſpenſion of part ſhall. be of all,as if a man makes a 
Leaſe of two Acres of Land, rendering Rent, and after bargains and 
{clls the Reverſion of one Acre, there ſhall be an apportionment of 
the Rent, as well as if it had been. granted and Attornment ; And 
he agrecd that if a man have Common appurtenant, and purchaſe par- 
cc} of the'Land,' in which he hath Common, all the Common is ex- 
tiact, but in this Caſe'common appendant ſhall be apportiqned for the 
benefit of the Plow, for as it is appendant -to Land, Hide and gain : 
And in the principal 'Caſe there was common appendint, for it was 
pleaded to þe belonging to two Virgates of Land, and for commona= 
ble Beaſts: And he conceived al{o, that the preſcription being as ap» 


pertaining/to fuch Land, that*ttiis ſhall be all one, as if-it had been 


ſaid Levant and Couchant, for when they are appurtenant, they fhall 
be intended to Plow, Manure, Compeſter, and feed upon the Land: 
And alſo he conceived that the right of Common remains in the Leſ- 
ſox, and for that he may preſcribe, for after the end of the Term ſhall 
be returned, and'inthe interim he way bargain and ſell, and the Ven- 


.dec thall have i, aud'ſhalt have Common for his Portion. : 
Walm-fley, © 


And ' Walmeſley '[Jaſtjce #greed to that, and that during the. 
Term '\the Leflor ſhall be exchided of his Common for his pro« . 
portion. Te | 


. Foſter Juſtice agreed, and that the poſſeſſion of the Leſſee is the 
poſſetlion of the Leifor, but he conceived when the'Lefſor-grants to 
the Lefſte 6x Acres 6f Land im fuch a Field where the Land lies, and 
theu-the Beaſts were taken in another Field : And fo they agreed for 
the matter in Law, and allo that the pleading was il], and fo confeſs 
and avgid the prefcription : But upon the traverſe as it is pleaded, the 
'Jury-thall not take bencht of it, and Judgement was given accordingly. 


Termino 


_ PpartIT. 


Termino Paſche'7 Jacobi, iz the Common' Bench, + 


Hou art a Jury man, and by-thy falſe and ſubtil: means haſt been Attn upon 
the dcath and overthrow of a hundred men, for which words HOOD ys 
Action upon the Caſe for ſlander was brought, and it ſeemed to Coke 
chief Juſtice that it did well lye, if it be averred that .he was a 
Jury man , and ſo of Judge and Juſtice, for Sermo relatus ad pep- 
ſonam intelligi debet de qualitate perſone, as Bradion ſaith, and in the 
like Action brought by Bwler, it was not averred, that he was a 
Juſtice of Peace, and reſolved that an Action upon the Caſe doth not 
lye. Is 'T at ela} entry b 
f But Walmeſley Juſtice conceived that an Action doth not lye, for 
one Juror only doth not give. the Verdi&, but. þe is-zoyned with his 
Companions,and it is.nvt to be intended that he could draw hisCom- 
panions to give Verdi againſt the Truth, and falſe and. ſubtil means 
ate very general. _...  -, -— = 3+ . 
Warburton Juſtice agreed. with Coke;, and. conceived: that: the'A> + 
Rion well lies, being averred that. he was a Jury man, asf -ohe calls  - 
another Bankrupt Action well lies, if it be alledged that the: Plaintiff —_— 
was a Tradeſman, and it is common ſpeaking that one is Leader ef 
the Jurors,and a man may preſume that other Jurors will give Verdi&, . 
and may take upon him the knowledge of, the A&.. | 
Walmeſley conceived ,that the Adtion-did not lie.,, for that; the. 
words are a hundred men, which is impoſſible,:and for that no mati 
will give any credit to if, and for that it is no-ſlander, and for that 
Aion doth not lie, no more than if he had ſaid that he had-kitt'd 
a thouſand men : But Coke , Warbarton, Daniel and' Fofter , a- 
greed that the number is. not material, for by the words his ma» 
lice appears, and for that they conceiyed .that the Action doth well 
— oi Ate + a roMad © 


Ea BIS 


g 3d. 20G LE: 6 ate MH FuCd GL] CO Lhe $7 
Paſche 7 Jacobi 160g. 1# the Common Bench. 
Dems. 4x4inſe More. :- . ci 
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" A Nthozy Denis Plaintiff in Replevin , William. More: Defendent, Grant of 
{ \ the Caſe was this.:.. Two Joynt, Leſſees, for life were, the: Res Noiefiion- 

mainder of Reycrſion in. Fee being in. another perfon, he\in Rever= 

fon -grants bis; Reygrfion oP $1, the aforchaid Reversſion,. after 
the death, urrender, or forfeiture of the Tenant for life, it hapneth, 


Q q 2 that 


Denis againſt More. 


that the Leaſe determines, for the life of the Grantee , and Re- 
mains to another for life , and reſolved that this ſhall be a good 
grant of the Reverſion to: the firſt effe& 'of Pofſelhon , after the 
Deaths of the Tenants for life, according, to the 23 of Eliz. Dyer 
377.27. And it ſhall not be intended to pals a future intercti, as if ic 
tt were void of the other party , and fo was the opinion of al] the 
Court : Sce Buckter's Caſe, 2 Coke 55. 4. and Tooker's Cafe, 2 Coke 
G6. I Os | 
Errourin Upon aFine the firſt Proclamation was made in Trinity Term 5. 
Proclamati- F-þ; ; 
4 And the ſecond in Michaelmas. Term 5 Jacobi. 
And the third in HiYUary Term 6, Jacobi, where it ſhould be in 
Hillary Term 5 Facobi. ; . 
And the fourth and fifth in Eaſter Term 6 Jacobz. ; 
And this. was agreed «to be « palpable Errour, for the fourth Pro- 
clamation was not entered at all, 'and the fifth was Entered in Hilla- 
ry Term 6 Facob;, where it ſhould: have been in Hillary Term 
5 7acobi,- and it ſhall not be amended, for that jt was of anothey 
Term, and the Court conceived that this was a fortciture of the 
Forfeiture Office” of the Chirographer, for it was abuſing of it, and the Sta- 


wh 1 * tute of 4H. 4. 23: and Weſtminſter 2, are that Judgements gi- 
pher. ven in the King's Court ſhall ſtand, until they be reverſed by Ex- 
JOUT» Oh: 
. » > ws - : - 
Releaſe, A man is bound in an Obligation dated the third of Jarraryand 


by Releaſe dated the ſecond day '6f the faid Moneth of. 7 anuary, Re- 
leaſes all Actions, tr. from the beginning of the World until this 
On day, and dclivered the Releaſe after he had delivered the Q- 
bligation. | 

And- Coke chief Juſtice conceived, that a Releaſe of all Actions 
until the Date, ſhalt not diſcharge duty after, but a Releaſe, V/- 
que: confeionem preſentiam , that diſcharges Duties after the Date, 
and before the Delivery : But he conceived that the Day of this pre- 
ſent time (ſhall be the Day of the Date, and it ſhall not be averred 
that it was delivered twenty years after,and it ſhall not wait upon the. 
Delivery of the Deed. | 


Frrourina Ax Writ of Dower .was-broughthy Frances Fulgham againſt Ser» 
, Writ of jeant. Harris the younger in this manner, Precipe, &c. Divd, &c. 
Roweh. Frances Fulgham, Widow, where the form .in the Regilter ( Que 
Feit nxor )' and\ not Widow |, and the words of the 'Writ axe, Ka- 
tionabilem- dotem Texementoram que fnerunt Fran. Fulghadin quox= 
dam. viri ſui, end yet it was refolved to be Errour.: See the Regi- 
ev,- and: yet it-doth not vary. if ſubſtance 3 and '38 Ed. 3, geN - 


o 


Part IT. ' 


ts 5.) 


Part II. The Duke of Lenox Caſe - 3OL 


Nift ſunt, all one, yet for that the form in th2 Regiſicr is otherwile ; 
The Juſtices would not amend it. 


Fobn TParren Plaintiff in Treſpaſs, and Ejefiione Firme againſt Cice- Copy-bold, 
Iy Spackman, it was reſolved that the admittance of a Copy- holder 
for lite was ſufficicnt for him in Remainder. . 


In a Writ of Dower by Miſtriſs Falegham upon Ne Unuquer Certiicate 
couple, &c. pleaded, a Writ was awarded to the Arch-biſhop (in yo os; 
the time of the vacation of the Biſhoprick of Lychfield and Coven- 
try) who returned that he had a Delegate, which made a Commil- 
tion to Babington ChancelHor of the ſaid Diocefs, to make enquiry, 
and Certificate of the ſaid matter, which have certified that they 
were lawfully coupled in lawful Matrimony : And adjudged with- 
out queſtion, that the return was not good, fur the Arch-Biſhop «+ 
himlelf ought to exccute it, and Delegata poteſtas non poteſt_ dele- © 
gart, and for that it was ordered. that. he ſhould” amend: her Ccrs 
tificate,” 


» 


| See the Statute of 5 Ed. 3. that an Arreſt; Eundg & redeundo , Miſter Ar- 
from celebrating Divine Service : And it ſeemed to the Juſtices, thae ***<4- 

ſuch Arreſt is not lawful; for be ought to be priviledged rather | 
than a man which comes to any Court, to proſecute. or detend any . 
ſuit here. | 


Paſclie 7 Jacobi 1609. in #he Exchequer. 


.The Duke of Lenox Caſe, 


» Ls 


F-N. Treſpaſs the Caſe was this, the King by his Letters-patents Grant of the 
created the Duke of Lenox Alnager, and he made his Deputy : 
And the Duke by his ſaid Letters-patents of the King, was to meaſure 
all Clothes, and to -have ſo much for every piece, and to fearch and 
to view that, if it be well and ſufficiently. made or not, ”and he made 
his Deputy, which offers to meaſure, ſearch, and view, certain par- 
ccls of Wooficd , and demanded the duty due to the Alnager- tor 
that, and for that, that'the owner refuſed to pay it, he ſeiſed cer- 
tain pieces of Wooſted, and kept them , upon. which this- Action. 
was brought. : | 
And . Haughton Serjeant for the Defendent , conceived: that the 
ſole queſtion reſts upon theſe Letters- patents of the King and for that 
he would firſt conſider, 
Fix(t, if. theſe Duties of Subſidies -and :AuJnage: are-due by the 
. Cor min 


Nagc. 


Hasghtong « 


King of 'Al- - 


The Duke of Lenox Caſe. 


Common Law. and if they are not due 'by the Common Law, then 
if they are due by Statute Law: And if they be due, neither by the 
Common Law, nor Statute Law 3 then if the King by his Letters- 
patents may grant it, 

And to the firſt he ſaid : That Subſidy is aid or help :. And there 
are two manners of aid, one which is inheritance in the King, as aid 
to make his Son Knight, or to marry his Daughter, and others which 
are given by grant of others, and theſe are not Tnheritances in the 
King 3 and theſe duties were not demandable by the Common Law, 
nor by Cuttom: And this appears by the 25 Ed.-3. 6, Where any 
priſes were demanded which were due by the Common Law, and 
ſome which were not due, and Subſidy for Wools were not due by 
the Common Law, but it was granted to the King,and is now due,but 
this is by Grant, and not by the Common Law,and in 14 Ed.3, A Sta- 
tute was madefor the King for his Sublidy tor Wools, what part he 
ſhould have, which part was given to him in quantity 3 and in time 
of H. 6, A Statute was made by which Subſidy was given to him 
during his life; and 36 Ed. 3. Subſidy was granted for three years, 
and after ſhould not be any Sublidy paid, as appears by 45 Ed. 3. And 
it Sublidy wergnot due by the Common Law tor Wools, then may it 
be concladed, thatit was not due for Cloths, for Wools grow withe 
out mans labour, and the 12 H. 4. and 13 H. 4. The King makes a 
grant of Alnage of Clothes, and a Writ is awarded to the Mayor 
and Sheriffs of Loxdon, «to give poſſeſſion to the Patentee, which re- 
turns the Writ, that the Office was not granted before his time: 
And the Statue of 24 Ed, 3. 'was the firſt Statute that gave profit to 
the King for Clothes : But he granted that the Office of Alnager was 
of ancient times, and an ancient Office, but it was no Office of pro=- 
fit, but an Office of Juſtice and Right; and no Fee was due for the 
cxcreiling of it , and that 1 Eg, 2, was a Grant of the Office of the 
Alnager 3 and 11 H. 4, was a Grant of | the 'Office of Alnager 
tor Canvas, but it doth. not appcar by aty account , that - the 
King had any profit of the. Alnage it felt, or upon the ſaid Grants , 
either before or after, and allowing that there were accounts for 
Cloth, yet it doth not appear that there- were any accounts. for 
Wooſted ; The Statute of 27 Eliz+ gives {ubſidy of four'pence for 
every broad Clath ,, ſo that: the: Statute-made expreſs mention: of 
broad. Cloth , but there, was not any . mention: of Wooſted , and 
this Statute ſhall not be taken by cquity , though :that-the Stas 
tute of 1 R, 2, 12. tor eſcapes by the Warden of the Fleet, bec 
ing a penal Statute, yet for that, that it was for a general miſ- 
chicf , ſhall be taken by <quity, as it appears by Flatts Caſe in 
the Comment : So the Statute of 9 Ed. 3, chap. 3.' provideth that 
where Debt is brought againfi diverſe Executors , that ithey ſhall 
have 


Part IT. The Duke of Lenox Caſe. 


have but one Effoyn, ard the- Statute mentions Exccutors only , 
yet Adminiſtrators are taken within the ' Equity of this $tarute , 
as it appears by 3 H. 6. yet in this Caſe at the Barr , the Statute 
ot 27 Elis, was not for the remedy of a miſchief , bat is a Grarit 


to the King, and Grant of one thing cannot be Grant of another 


thing, as it the King pardoned: an Offence, another Offence can=* 


not be pardoned by this: As it appears by the Arch-bitkop of Car- 
terburie's Cale, 2 Coke, where the Statute of 1 Ed. 6. by which 
diverſe Chantries were granted to the King, it (kall#be intended 
a Grant. within the Statute of 31 H. $8. of Monaſteries which was 
before ; But further he ſaid-that the matger is inſuficient to vaiſe 
a duty to the King, for in vain is the property of any thing in one 
man, if another man may charge it * And in this Cale the'King can- 
not grant theſe Clothes, and for that he cannot charge them, aud 
the Letters-patents of the King are not ſufficient only to charge 
the Goods of any man ; Sce the Caſe of x1 H. 4. But he agreed 
that if the King grant a Ferry , and chat every paſſenger thall 
pay for his paſſage four pence , this is good , 'for every man. may 
 chuſe whether he will paſs by that or not: And none. ſhall be con- 
ſtrained to paſs by that, but Grant of the King to one, that none 
(hall bring in any Cards into England, but the Patentee only is 
void : And it was adjudged in Nichols Caſc, in 1$ El:z, that if 
any man offend in not repairing of a Bridge, the King cannot par- 
don, it, for the Subjeds of the King have Interctt in that, and 
further he faith , that the -Grant was againſt an expre(s Statute 
made in 7 E4.4.1. for this appoints that the Alnager (hall not take 
any Fce, by which the Grant of the ſaid Office ſhall be without Fee, 
and this Grant is with a Fee, that is, fo much for every Cloth , he 
agreed that this is an Afhrmative Law, and for that it (hall not bind 
the King generally, but when it. is for determination. of right or 
wrong, the King ſhall be bound by that, and the Pant is ground- 
cd upon the Statute of 27 Eliz, or 47 Ed, 3.1. which are made for 
the breadth o# Clothes; and here the | Patcnt hath not any rcſpe& 
to it, for if the piece be but of the breadth of'a Foot, it it be in 
length according to the Statute, ſo much ſhall be paid for that, as if 
it were a Broad-Cloth, and for that there is not any equity in it , 
that the Statute ſeems to intend, for the charge ought to be cor- 
refpontent-ro the quantity of the Cloth, as 41 £4. 3.16. Avowry 
for difireſs of fixteen Oxen for nine pence Rent, and adjudged thact 
3t was found -out-ragious, and theretore he was amerced for taking, 
of an exccthve diltreſs, and ſo he demanded Judgement tor the 
Plaintiff, 

Dogridge the King's Serjeant, that the queſtion is if the Alnager 
may meddle with this new kind of Drapery, and ſhall take Fee. 
, tur 


Dod-ridge,. 


The Duke of Lenox Caſe. Part IT. 


for that, and it ſeems to him that he may meddle with all things , 
which conſiſts in Meaſure, Weighing and Searching: And may exerciſe 
his Office in this for neceſhty of Merchandiſe, for Common- Wealth 
cannot confſt without commerce, and Pecuria eſt rerum menſurz, and 
provides to make recompence in value for every thing, as it isfaid by - 
« Keble 12 H.7.24.b.and then to redtice all other things in certain, 
for it is the certain value of money, is known to be adire& means to 
know the quantity of all other things, and that is by weight and 
meaſure, &e And for this for the necetlity of commerce, there ought 
to be a publick Officer, which ſhall have the care and charge, that ſuch 
ſhall be well arid duly mgde, for the profit and benehit of the Common 
Wealth, and this Officer is as ancient as there hath been any com- 
merce within this Realm, and he made illuſtration thereof by diverſe 
Rolls of the Exchequer in time of 2 H. 4. By which it appears, that 
then there were 'Marts for Cloth: And that then was an Officer to 
meaſure and fee theſaid Clothes opened, for then was an Officer made 
of purpoſe to meaſure and fearch the Clothes, which were ſold ina Fair 
at Worcefter, by which Rolls alſo | appears, that there was an Alliſe 
of breadth and length of Clothes before any Statute for that purpoſe) 
by the Statute of Magna Charts, made 9 H. 3. chap, 25. It is provided 
that una menſura, and una letitudo pannorum tinitorum, ruſſatorum, & 
Harnbergerttarum, that is, Due ulneg infra liſtas per totum Regnum An- 
glie,and 1 Ed. 1. amonglt the Rolls of the Patents in the Tower, it 
appears that the Office of Alnager was granted , De omnibus pgnnis 
tam ultra'mare quam infra mare; And 1 R..2, was another Grant of 
the Office of Alnager, and 14 R. 2. theKing granted the Office of Al. 
nager in Trelaxd,and by the Statute of 5\Ed, 2. it is provided that the 
Eſtretes by the Warden of the Alnage ſhould be delivered into the 
Exchequer to the Treaſurer of the Exchequer 3 and 17 E4.2. the 
Office of Alnager was granted to one F. Griffin of all the Clothes made 
beyond Sea, tfil the 1 of Ed. 3. by which the uſe appears in 'the time 
of the Reign of King Ed. 3. upon which Records he obſerved, that 
the Office of an Alnager is an ancient Office, and thathe hath power 
to ſee, ſearch and meaſure, omnes parnos tam ultra marinss quam infra 
marinos, without any exception, and for that it cannot be denied, 
but that he ought tomeddle with wollen Clothes, and he ought to 
meddle with all for one ſelf ſame end and purpoſe, that ws to faſten a 
Seal to them. Sceondly, that if the Law depends upon the Art and 
invention of Artiſts, then no Law ſhall prevent more miſchicts, tor 
there is no end of Art and Invention, And thirdly, and that in this 
JTadividuo, for there is not any Invention made of Wooſteds, till the 
time of Ed. 2. for it was a new commodity, and then firſt juvented, 
and after it was firſt invented, there was immediately an Officer made 
tor that, and tor this it appeaas, that 1 Ed. 3. Nicholas Shoverler was 
made 
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made general Alnager for that, and after that came Wadlowes and 
Sayes,and alſo an Alnager was immediatly made for them, by which 
it appears, that ſo foon as new ſtuff was. invented bythe Artiſt that 
there was a'new Officer to ſearch, and ſee that, and prevent that de- 


* 


ceit ſhould not be uſed in it, and then for the Fee of the Alnager , * 


that is grounded upon'a juſt Law, which is the Law of RetriÞution, 
for Dignus eſt operarius mercede, and though it doth not appear by 
their Patents, that they had taken any Fee for the exerciling of their 
ſaid Office, yet it appears by their Accounts that they have had a Fee 
for it, and if they have no Fee of the King, then it follows that they 
ought to have a Fee of the Subje& by Common Law, the Officer 
being for the publick good , and the Patent is, upon which the 
Duke ſhall have the ſaid Office as hitherto they have had it, and 
it appears by the 11 of H. 4.58. and the 12 of H. 4. that the Ring 
may grant and annex Fee to a neceſſary Office to be taken of the Sub- 
je&s, but it was objeRed that the Alnager had no Fee, and it he had, 
that he was abridged of that by the Statute of 2 E. 3, 14. where it is 
faid that they ſhall be ready to make proof; when they ſhould be re- 
quired to meaſure, without taking any thing'of the Merchant, but this 
* refers only to the Mayors and Bailiffs of Towns, where ſuch Clothes 
ſhall come, and not to the Alnager, and that the Statute of 11 E4.3. 
chapter 3. conſiſts of two parts. * : 
Firſt, that Clothicrs may make Cloth of what length and breadth 
that they will. Fi 
The ſecond, that no Cloth ſhall be brought into England, Wales, 
or Scotland, but that-which &# made in them, and then if the Clo- 
thiers have ſuch liberty to make Cloth of what length and breadth 
they will, then thereis no need of Alnager : As to that it was an- 
ſwered, that there was need of him ro ſee and ſearch the Good» 
| neſs of that, as well as the length and breadth ; And alſo the Sta- 
tute of 25 Ed, 3. chap. 4. Provides that all Clothes vendible, which 
ſhall be fold whole Clothes in England, in whoſe hands: ſoever 
they are, ſhall be meaſured by the Alnager of the King, and the 
Statute of 27 Ed. 3. chapter 4. Statute the firſt, provides that no 
Clothes ſhall be. forfeit , though they be not of the ſame Aſiſe , 
but the Alnager of the King ſhall meaſure the Cloath 'and mark it , 
with ſuch a mark, that a man may know how much that contains; 
ſo for thele Statutes, and for. the reaſons aforeſaid it appears, that 
it belongeth to the Office of an Alnager to ſurvey, meaſure , and 
mark Clothes, as well by the Common Law, as by the Statute 
Law: It . was objected , firſt that the Statute of 27 E4. 3. limits, 
. and appoints that the Alnager ſhould meaſure broad-Cloth, and doth 
not make mention of any other Clothes, but broad-Clothes, and 
tor that it ſeems that he (ſhall not meddle with any other Clothes -, 
| Rr but 
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but it appears by diverſe Accounts, that he ſhould meddle with 
Waalowes and Sayes, and the Statute of the 17 R. 2. chapt. 2. Pro- 
vides that none fhatl {ell any Cloath before that it be meaſured by 
oe Alnager of the King, and that none ſhall make any deceit in Ker- 
eys, - 
” The ſecond Obje&ion that Clothes of Leſſer A4fiſe than half 
broad-Cloth, the Alnager ſhall take nothing by the Statute of 27 Ed. 
3+ This is intended of Broad-Cloth which hath uſed to be ſold., 
and theſe bein length above the Broad -Cloth.and in breadth as Ker- 
feys, and others were but as Remnants which have not been uſed 
79 be ſold, no Subtidy was due by the Common Law, for that is 
granted by the Statute of 27 Eliz. And in this Grant two things are 
to be conlidered. * 

Firſt, the Statute of 2 E4. 3. and the Statute made at Northamp- 
ton, where it was petitioned to the Parliament, that the King would 
remit the penalties, and the King ſhould have recompence for the. 

| loſs, and for this the Statute gives Subſidy, this was no private gift, 
but a publick gift, and the reaſon of this was the retribution of his 
| loſs, and the King paid: for it, and that for this he ſhould have a' Subs 
E fidy. | 
Secondly, Wools are the continual Treaſure of the Realm, and 
let them be of what nature they will, they are called Paxni; And 
for that when the King hath a ſettled Inheritance, it is no reaſon 
that the ſlight of an Artiſt ſhould prejudice the King : And it appears 
by the Statute of 11 H. 4.7. that was made to prevent the barrelling 
of Clothes, and the making of them ind Garments, and the tranſport» 
ing of them beyond Sea. 

” And alſo the third Reaſon is Uſage, for all other Clothes pay. 
Subſidy, and there is no other Law to charge them but the Statute 
of 27 Ed. 3, that this Subſidy is fcttled in the King, and no device 
of man may diveſt it, the Statute of 297 Ed. 3. and 47 Ed. 3. Set down 
and alter the length and breadth of Clothes, and yet the Cuſtom 
TEMAIns. | | 

The fifth Objection that the Statute doth not extend In .cquity. 
to a thing which is not in Rerum natura at the time of the making of 
the Statute which is falſe poſition, for how can makers of Statutes pre- 
vent all mifchicts, Eaton and Studde's Cale Com, Ariſtotle in Ethicks 

- "Statutes how 4IÞer 5. chap. 10; faith, that Aquitas eft correio legis genoratim late , 
. ſoven?der- qua parte deficit. 

2 And Braffoxin his fixſt Book of new Diviſios, Ch. 3. ſaith, that &- 

quitas et rerum convenientia que in paribus caufis paria deſiderat jura, 

& omxia bene. coequi paret & dicitur equitas quaſi equalitas, and for 

that it is eniQed by the Statute of 11 Ed. 1. Affon Burxeb#for un- 

deranding of. the Statute, that if Priſers of Goods priſe them -at. 

too 
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too high a value, that they themſelves ſhall have them at theſame 
price at which they were priſed , and after another Statute is made, 
which provides, that Lands ſhall be extended upon a Statute, which 
is taken to be within the Statute of Ador Burnel , which was 
made betorg,, and ſo ig appears by Littleron- that the Statute of 
Glouceſter provides, that warranty by Tenant by the Courtelie (hall 
not bind the Heir without Aſſets, and an Eſtate Tail was not then 
created, but it was afterwards created by the Statute of Weſtminſter 2. 
which was made the 13 of Ed. 2. Yet this Warranty ſhall not bind 
the Heir in Tail, and alſo two ObjeQions have been made againſt 
the Patent. | 

Firſt, that.it was againſi an expreſs Statute, 

Secondly, that'it did not obſerve any rate or proportion, proporti- 
onable to the quantity of the piece 3 to that he anſwered, that it is not 
againſt apy Statutez e7 Ed. 4.2. 27 H.7. 5 H,8, 2, 1and 2 Phil, 
and Mary: Itis not againſt any of thoſe, for thoſe provide and or- 
dain, that there ſhall be Wardens for the better performance of all 
things which are to be done by the Alnager, and doth not deprive the 
King of any thing given to him by any former -Statute, - but add fur- 
ther care and diligence, and when there is a Law which adds care and 
Manner, and Form toa former Law: That doth not abridge and de- 
prive the former Law, of any thing given by that 3 and .it the War- 
dens do not do their Office, yet that .cannot prevent but that the Al 
nager may do that, which to him belongeth.,as in 1 FE. 4.2.For Inden- 
tures taken in Sheriffs Turns, which ſhould bedelivered by Indenture 
to the Juſtices, yet the Juſtices may proceed, though they be not de- 
livercd by Fndenture, and fo it is in 43 E4. 3.11, The Sheriff ought 
to array his Pannel four days before the taking of-that, and adjudged 
that if he doth not, it ſhall be no errour in 43 E. 3. Aſiſe 22. and fo 
the Statute of 5 and 6 of Ed. 6. provides that «the Mayor appoints 
two viewers and ſearchers,this doth not abridge the power of the Al 
nager, for this is but an addition of” greater care and diligence, and by 
the Statute of 39 and 43 Eliz. If upon a ſearch they find any forfei- 
ture, they ſhall have it, but if they do not find, the Alnager may find 
it, and then the King (hall have ir. | 

And To the ſecond he anſwered, that true it is for every 64 of 
Clothes, the Alnager ought to have four pence for his Fee , ane -- 
though that ſome pieces of Cloth are more broad than others, yet the 
labour of the Alnager to meaſure them is all one ; So he concluded, 
and demanded Judgement for the Plaintiff. 
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but it appears by diverſe Accounts, that he ſhould meddle with 
Waalowes and Sayes, and the Statute of the 17 R. 2. chapt. 2. Pro- 
vides that none [hall ſell any Cloath before that it be meaſured by 
the Alnager of the King, and that none ſhall make any deceit in Ker- 


ſeys. 
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L1 
d Objc&ion that Clothes of Leffer A4ffiſe than half 


broad-Cloth, the Alnager ſhall take nothing by the Statute of 27 Ed, 
3+ This is intended of Broad-Cloth which hath uſed to be fold, 
and theſe be iri length above the Broad-Cloth and in breadth as Ker- 
ſeys, and others were but as Remnants which have not been uſed 
to be fold, no Subtidy was due by the Common Law, for that is 
granted by the Statute of 27 Eliz. And in this Grant two things are 
T0 be contidered, * 


Firſt, the Statute of 2 E4. 3. and the Statute made at Northamp- 


Secondly, 


And allo 


204, where it was petitioned to the Parliament, that the King would 
remit the penalties, and the King ſhould have recompence for the 
| bofs, and for this the Statute gives Subſidy, this was no private gift , 
but a publick gift, and the reaſon of this was the retribution of his 
toſs, and the King paid for it, and that for this he ſhould have a Subs 
tidy. 


Wools are the continual Treaſure of the Realm, and 


let them be of what nature they will, they are called Paxni ; And 
for that when the King hath a ſettled Inheritance, it is no reaſon 
that the ſlight of an Artiſt ſhould prejudice the King : And it appears 
by the Statute of 11 H. 4.7. that was made to prevent the barrelling, 
of Clothes, and the making of them inÞ Garments, and the tranſport» 
ing of them beyond Sea. 


the third Reaſon is Uſage, for all other Clothes pay. 


Subſidy, and there is no other Law to charge them but the Statute 
of 27 Ed. 3, that this Subſidy is ſettled in the King, and no device 
of man may diveſt it, the Statute of 27 Ed; 3. and 47 Ed. 3, Set down 
and alter the length and breadth of Clothes , and yet the Cuſtom 
TEMains. 


The fifth ObjeRion that the Statute doth not extend jn equity: 


to a thing which is not in Rerwum natara at the time of the making of 
the Statute which is falſe poſition, for how can makers of Statutes pre- 
vent all mifchicts, Eaton and Studde's Caſe Com, Ariſtotle in Ethicks 


- "Statutes how 43Þer 5. Chap. 10, faith, that Aquitas eft corredio legis gemeratim late , 
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a parte deficit, 
And Bratton in his fixft Book of new Diviſios, Ch. 3. ſaith, that X&- 
quitas eft rerum convenientia que in paribus cauſis paria deſiderat jura. 
& amxia bene. coequi paret & dicitur equitas quaſi equalitas , and for 
that it is eniQed by the Statute of 11 Ed. 1. Afﬀfon Burxebofor un- 
derftanding of. the Statute, that if Pxiſers of Goods priſe them -at. 
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too high a value, that they themſelves ſhall have them at theſame 
price at which they were priſed , and after another Statute is made, 
which provides, that Lack ſhall be extended upon a Starute, which 
is taken to be within the. Statute of Aon Burnel , which was 
made betorg,, and ſo ig appears by Littleron that the Statute of 
Glouceſter provides, that warranty by Tenant by the Courtelie (hall 
not bind the Heir without Aſſets, and an Eſtate Tail was not then 
created, but it was afterwards created by the Statute of Weſtminſter 2. 
which was made the 13 of Ed. 2. Yet this Warranty ſhall not bind 
the Heir in Tail, and alſo two ObjeRions have been made againſt 
the Patent. | 

Firſt, that.it was againſt an expreſs Statute, 

Secondly, that it did not obſerve any rate or proportion, proporti- 
onable to the quantity of the piece z to that he anfwered, that it is not 
againſt any Statute; (fe 7 Ed. 4.2. 27 H.7. 5 H.$. 2. 1 and 2 Phil. 
and Mary: Itis not againft' any of thoſe, for thoſe provide and or- 
dain, that there ſhall be Wardens for the better performance of all 
things which are to be done by the Alnager, and doth not deprive the 
King of any thing given tc him by any former Statute, - but add fur- 
ther care andidiligence, and when there is a Law which adds care and 
Manner,and Form to a former Law: That doth not abridge and de- 
prive the former Law, of any thing given by that z and it the War- 
dens do not do their Office, yet that .cannot prevent but that the Al- 
nager may do that, which to him belongeth.,as in 1 Ed. 4.2.For Inden- 
tures taken in Sheriffs Turns, which ſhould bedelivered by Indenture 
to the Juſtices, yet the Juſtices may proceed, though they be not de- 
livered by Indenture, and fo it is in 43 E4. 3. 11, The Sheriff ought 
to array his Pannel four days before the taking of-that, and adjudged 
that if he doth not, it ſhall be no errour in 43 Ed. 3. Aſiſe 22. and fo 
the Statute of 5 and 6 of Ed. 6. provides that «the Mayor appoints 
two viewers and ſearchers,this doth not abridge the power of the Al 
nager, for this is but an addition of” greater care and diligence, and by 
the Statute of 39 and 43 Eliz. If upon a ſearch they find any forfei- 
ture, they ſhall have it, but if they do not find, the Alnager may find 
it, and then the King ſhall have it, | 

And To the ſecond he anſwered, that true it is for every 64 of 
Clothes, the Alnager ought to have four pence for his Fee , an@ -- 
though that ſome pieces of Cloth are more broad than others, yet the 
jabour of the Alnager to meaſure them is all one ; So he concluded, 
and demanded Judgement for the Plaintiff. 
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Hillary 7 Jacobi 1609..7# the Common Bench. : 


Rutlage 2g4inſt Clarke. . 
| 

N Account the Plaintiffdeclares, that the Defendent hath received 
of his money by the hands of a ſtranger to give an account : The 
Defendent pleads in Bar, that he received to deliver over to a ſtranger, 
the which he hath done accordingly, without that, that he received it 
to make any account otherwiſe than in this manner and it was 
reſolved that the Plea in Bar was good without traverſe, for when he 
received the money, he is to deliver it over, or to give an account of 
it to the Plaintiff, ſo that he is accountable gonditionally, but the 
traverſe is repungnant to the Plea, though it be otherwile, or another 
way, againſt the Book of 9 Ed. 4. 15. Sec qi E4. 3.7. 1 Ed.s5. 22 H. 
6. 49. 21 Ed, 4.4. 66, 1Ed.5,2, that it is a good Bar without 
traverſe. But Brooke in abridging the Caſe of 21 Ed. 4. 66, in Title 
of account, ſaith, that it ſeems that the traverſe ought to be without 
that,that he was his recciver in other manner; and there, and in 
the Book at large are, that Juſtices, that is, Coke, Nete.and Vavaſor 
againſt Bryan, that it ought to be traverſed :_ But here in the principal 

Caſe, it was adjudged that the traverſe made the Plea ill. 


. Hillary 7 Jacobi 1609. i» the Common Bench. 


Dunmole 9gaizft Glyles, 


He Caſe was this : Grand-Father , Father and Son, the Grand» 
Father was poſſefſcd of a Term for two and twenty years to 
come, deviſed to the Son the Land for one and twenty* years, and 
that the Father ſhould have it during the Minority of the Son, and 
makes the Son his Executor and dies, the Son being within the age 


of one and twenty. years, the Father enters into the Land, and makes 


a Leaſe for ſeven years by Indenture, until the Son came to full age, 
the Father makes his Son his Executor and dics : The Son enters by 
force of the Deviſe made by the Grand-Father : And the queſtion was, 
it the Son ſhall avoid the Leaſe made by his Father, and it was agreed 
that he might, in proof of which a Judgement was cited, which was: 
in the King's Bench, Mich. 5 of Ehz. Ret.45g.or 499. In the one 
O 


Part It. . Freemen againſt Baſpoule 


of Anhgreſſe Caſe, where a Term was deviſcd to-one, and it he died 
within the; Term, then to ſuch of the Daughters of the.Deviſor , 
'which then ſhould not be preferred, the Deviſor. diethz the Term 
was extended for the Debt of the firſt Deviſee, and then he died, the 
extent was avoided by the Daughters not preferred, and they ground- 
ed their Judgement upon the former [udgements in Weltden and El- 
tington's Caic,and Paramores and Tardley's Cafe in the! Comment. and 
for that the Law intends that a Deviſor is Inops conſtii, and for that 
' his Deviſe ſhall have favourable conſtruction according to his intent 
appearing within the Deviſez and it was ſaid by Coke that in many 
Caſcs,a man may make ſuch an Eſtate by Deviſe,that he cannot make 
by an Ad executed in his life time, as it was adjudged in Gravener's 
Caſe, where a man. deviſes his Lands to his Executors: for payment 
| of his Debts, that there the Executors have: Intexeft, that there the 
" Exccutor of Executors: ſhall have that, and ſuch Eftate cannot be 
executed by At in the lite- of the Deviſor, and ſo-it was concluded 
by them all, that the Son ſhall avoid the Leaſe made by the Father, 
for the Deviſe was Executory, and doth nat velt till the full age of 
the Son, .and then Executor, and ſhall avoid all A&s made by the 
Father, by which Judgement was given accordingly. 


Freeman againſt Baſpoule : See 9 Coke 97. b. 


"He Caſe was this : - A. was indebted to B;and they -both died, the awars, 


| Heir of A. for good confideration, aſſumed to the Adminiſtra- 
tor of B. that he would pay to the faid Adminiſtrator: the {aid Debt; 
and for the not jr of that, according to-the Aſſumption, the 
Adminiſtrator after brought an Aion, apd then the ſaid Heir, and 
the Adminiſtrator ſubmitted - themſelves to- the award and Arbitrc- 
ment of C, and became bound one to the other; to ſtand to the award 
accordingly, ſo. that the ſaid Arbitrator makes: his- award of all the 
mattersand controverſies between them before fuch a day, C, the Ar- 
bitrator before theday recited the Afſumpſit, and the debt as atore- 
ſaid, and agreed that the Heir ſhould pay the Adminiſtrator fo much 
money, and that publiſhed according to their ſubmithon: - And in As 
Aion upon the Caſe, Nrllum fecit Arbitrium was pleaded,and upon de» 
murrex, it was objeced'that the award was: void,' 


Firſt, for -that it was for: one /party only , and 'nothing/ was arbi- $i tiubmon. 


trated of the other , and to prove this the Book of 7H. 6:6, was 
cited, and 39. H.6.g.. Sce 2iR. 3. 18, b.. And +this-alfo appears by 
the pleading of an award, for he which pleads.it 3 that.he hath per- 
formed all things which ave.to. be. performed ofi his: part-; Arid that 


the other pleads performance of all things which ate to be pertormed | 
| of; 


_Atitregent. 


: Part II, © 


of his part, by which it apppears that there ought to be performance 
of both 'parts, and by conſequence one award to'both parties,accords 
ing.to 22 H,6.52, » + | | Th 

Secondly, that the award was void, for that, that the ſubmiſſton 
was of all "Controverſies, &ec. fo that the Arbitrator delivered his a- 


Freeman agaixft Baſpoule. | 


ward ofall Controverſies, &c. And there was no award of the ſaid 


Suit between the parties, and. for that he hath not made an-Arbitre- 
ment of all Controverſies, and by that' the award was void and to 
prove that, the Books in 4 Eliz. Dyer 236, Pamfreie's award, and 19 
Eliz. Dyer 356, 39. and 39 H.6.9. where it is laid, that if the ſub-+ 
miſſion were of all things, and the Arbitrement of one only, that is a 
void Abitrement. ' p 

Thirdly, for that it was not limited within the award, at what day, 
nor at what place the money ſhould be paid by the Heir to the Ad- 
minicirator, and for this cauſe alfo it ſhall be void, for it ought to be 
paid immediately 3 and if the Heir cannot find the Adminiſtrator, he 
forthwith hath forfeited his Obligation, and for that in this point it 
is uncertain, and for that ſhall be void, as it is in Samor's Caſe, 5 Coke 
77. be Where the Arbitrator awards, that one party ſhall enter into 
Bond to another for enjoying of certain Lands, and doth not ſay in 
what ſum, and adjudged void for the uncertainty , and fo in this 
Caſe by which, &c.But it was anſwered and reſolved,that the Arbitre- 
ment was good. 

And to the firſt ObjeQion it_was reſolved, and agreed, that every 
award ought to have reſpect to both partics, if ic be not a matter 
which concerns one party only, and neither recompence nor acquit- 
tal due to the other party , in which Caſe the award ſhall be good : 
And it was reſolved in the principal Caſe, that the; @ward was made 
of both parties, for one wes to have money, and the other, though 
there was no expreſs mention, that the other ſhould be diſcharged 
ot bis Afſumplit, yet the award was a good diſcharge in Law, and 
may be pleaded in Bar upon an AGion brought upon the Aſſumplſir, 
and fo it was for both parties. y | a4 

And to theſecond ObjeGion,it was agreed, that where ſubmiſſon is, 
with It quod, &c. as above, that there the, Arbitrators ought to make 
Arbitrement,, of all the Variances and Controverties, referred to their 
Arbitrement, and if they do make no Arbitrement, of all the mat- 
ters of which the ſubmiſſion is made, the award. is void , but if the 
ſubmiſhon be general, as of all matters in Variance or Controverlic 
between them $ There# the Arbitrator makes his award of all matters 
which are known to him, the award ſhall be good: As my Lord 
Coke conceived, though that there are other matters invariance , «ot 
which the Arbitrator hath no notice;as if. divers Creditors fue a Com- 
miſhon,upon the Statute of Bankrups,and an another perſon to whom 

| | the 
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Foſter eg4inft Jackſon | 


the. Bankrupt was indebted, doth not come in as a Creditor, nor give 
notice tothe Commillioners,that the Bankrupt was indebted tohim;he 
ſhall not take benefit of the Commithon, for the Commiſhoners' can» 
not relieve thoſe Creditors of which they have no notice, as it appears 
by the Caſe of Bankrupts in 2 Coke: 26+ 9:38” '' ) Dane. I. £55, 

And to the third Objefion it was anſwered and reſolved #that the 
award was good, notwithitanding that no place be-expreſſed where 
the money ſhall be paid,tor in Lawthat ought to have reaſonable con- 
ſtruction, -and the party ought to: have reaſonable time for the pay- 
ment of that z but Foſter conceived that it is not good, for it ſeemed to 
him, that if the award (hall be good, that the Obligation of ſubmifſi- 
on ſhall be immediately forfeited, for that there was neither time nor 
place, where the money (ſhould be paid, but'this was anſwered with 
the Books of 3 H.7. 16 Ed. 4. where itis faid that if an Arbitrator 
award:that one party ſhall pay ſuch a ſum of money at ſuch a day, 
and keeps the award 1a his Pocket till ſuch a day be paft, that yet the 
Obligation (hall not be forfeited : And fo it was reſolved and adjudged 
by all the other Jultices, that the award was good, and Judgement was. 
entercd accordingly. | 


Hillary 7 Jacobi 1609. Iz the Common Bench, 
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R chard Foſter Plaintiff in Scire Facias againſt Anxe Fackzon and where the 
Miles Fackgon, Execcutors of Thomas Fackzon, upon Judgement 9th of the 


Defendenr 


had againk the ſaid Thomar in an Action of Debt : The Defendents in Execuri- 
plead that the ſaid Thomas Fackgon the Teſtator was taken upon a ?" ſhall be 


Capias ad Satisfaciendum, awarded upon the ſaid Judgement, and in 
execution for the ſaid Debt, by force. of the faid Capias , and there 
died in Execution, and ſo demands Judgement, &c. And the ſole 
queſtion was, if the ſaid Teſtator being in execution for the ſaid Debt 
by force of the ſaid Capias, and there dies, if this be ſatisfaction of. 
the. Debt or not. 


ſatisfactory. 


And Dodridge the King's Serjeant which argued for the Plaintiff in Dodridge. . 


the ſaid Scire Facias conceived that it is no ſatisfaftion, but that not- 
withſtanding the Debt remains, for the words of the Writ are, Capias 


ad Satisfaciendum, and all other Executivns, as Fieri Faeias, and E>. 


legit axe ſatisfaQory :. But the Capzas is but a reſtraint of his liberty, 
till he hath ſatified the Debt, and for that. it is no plenary fatisfa- 
Rion, but only reſtraint of his liberty, which the Law more reſpe&s 
than Goods or. Lands, and. for that. Cxſtodia -ought to be Selva & 


firidts : 
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ftrida< So by this the party may be inforced to'pay his Debt Salva, to 
the party, ſo that by this the. party may be ſafcly detained, till he hath 
ſatished the._Debt, and Strifa to the King}, ſo that by this: Juſtice 
may be ſatisfied, and for that Braffon faich, that it is only to com- 
pel the party to make ſatisfaction: And it is xeſolved in the 33 H.6, 
47. thag it is no fatisfa&ion, but that the Body ſhould remain as a 
Pledge, till ſatisfagion were made, or as return Irrepleviſable, and 
yet neither the one nor the other are ſatisfaction :' And the words ef 
the Writ are Capias ad Satisfaciendum, the party, but it he will 
ſatisfe, then there is no reafon that the Defendent ſhall be impri- 
ſoned by the Writ : But if he will not pay, then he ſhall con- 
tinue in Priſon, Qzonſque ſatisfecerit , by which it appears that 
the Impriſonment is no ſatisfa&tion 3 and it appears allo by the 
Regilicr, and Fitz, Nat, Brev., 246. b. that if a man:recover Da» 
mages of Treſpaſs , before the Juſtices of Oyer and Terminer , 
and hath the party in execution by force of this Judgement , now 
if the party which is in exeqution dies in Priſon, he which reco- 
vercd may ſue Certzorari to the Juſtices to: remove this Record into 


' the King's Bench, that the Juſtices therg may make upon that Re- 


cord, as the Law will in ſach Caſe: And it ſeems by this that the 
party (hall have execution by Elegit , or by Fieri Faczas , for it 
is not xcaſonable as it is there ſaid , that the death of him which 


'dicd in Priſon, ſhall be ſatisfaction to the party which recovered : 


( but Fitzh. here ſaith, Tamen grere , for he doubted of that ) 
but in the Regitter there is a ſpecial Writ of Certiorar: to this 
purpoſe , that is to remove the Record into the King's Bench, ſo 
that the Juſtices .may do there upon that, as the Law will, and 
if the Law will not allow the party to have new execution, it were 
in vain to have ſuch Certiorar+, for other courſe cannot be ta- 
ken , and the end of every ſuit.is to have payment , and fo is 
the Judgement -that the Plaintiff ſhould recover his Debt, and ſo 
iz the Writ, and the Count, and the Capias alſo, and *tis the end 
of Juſtice, Sunn cuique tribuere ; and the party hath not any 
of theſe ends, .it the death of the Defendent in Priſon ſhall be fa- 
tisfagion: And in the 47 Ed, 3. Fitz, Execution 41. Pcrſey ſaid, 
that if in Treſpaſs the Plaintiff recover , and the Defendent is ta- 
ken-for the Kings Fines if he pray that the Defendent «continue in 
Priſon ,- till he have made agreement with him , perchance he 
ſhall not have Elegit , and for ' that being in Priſon , he prayed 
Execution of his Body ,-and had it but it the party gets out that 
hath no Execution, that it is not his default, he ſhall have Elegre 
after, for that, that he cannot have his purpoſe according to his firſk 
Elc&ion. Andit any be'in:this Caſe, then upon that he inferred that 
the party inthis Caſe may have a Fieri Pacias againſt the Executors, 
And 
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And alſo it is reſolved by the whole Court-in the Common Bench, 


Foſter agzsinft- Jackſon. 


29 H.8,B. Execution 132. Thatif two are bound in an Obligation, 
conjuntiim & diviſim, the Obligee impleads one, and hath Exccution 
of his body, and impleads the other, and condemns him, he 
may have Execution againſt him alſo, for the-taking of the body -is 
good Execution, but it is no ſatisfaGion, and therefore he may take 
the other alſo : but if he have (atisfed the Plaintiff, he ſhall not 
have Execution afterwards. And therefore this Order, that the 
Plaintiff upon an Obligation ſhall have but one Execution is intended 
ſuch an Execution, which is a ſatisfaction : See 33 H.6.48. b. 4 H. 
7.8. 4 Edw. 4.38. 5 Edw. 4.4. 5 Coke 92, Blunjield's Caſe, re- 
ſolved by all the Court, that if thc Defendent in_Debt dye in Execu- 
tion, that the Defendent (hall have new Exccution by Elegit or Freri 
Faciss, for the death of the Defendent is the Act of God, which ſhall 
not turn the Plaintiff to prejudice, as it is ſaid in Trewyzyard's Calc, 
38 H. 8. Dyer 60. The Plaintiff ſhall not be prejudiced of his Exe- 
cution by A& in Law, which makes no wrong to any. And to the firſt 
ObjcRion which may be made againſt him, that js, that all Proceſs 
are determined after the party is taken, and in Execution z to that he 
anſwered, that this is where the Plaintiff hath ſatisfactory E xeccu- 
tion, as it appears by 41 E4.3.13, where an Action of Account 
was brought againſt two, one was out lawed,and the other comes by 
the Exigent, and enters in the Court 3 and he which was out-lawed, 
obtained his charter of pardon, and for that, that Proceſs was de- 
termined againſt him. And the Plaintiff hath choſen to have his A- 
ion againit the other, he prayed that he may be diſchargd. But 
ic was reſolved, that the Proceſs was not determined, nor he which 
was out-lawed ſhall not be diſcharged, till the Plaintiff be ſatisfied , 
by which it appears that the Proceſs is not determined till Executi= 
on With ſatisfaction. Two other Objections alſo he endeavoured to 
anſwer, that is, that the Plaintiff hath determined his EleRion by ta- 
king the Capias,and that he cannot reſort to any other Proceſs ; and to 
that he agreed, that where the party hath made ſuch EleQtion, that he 
cannot reſort to any other Proceſs, during the life of the party, But 
it the ſatisfaction be prevented by the Act of God, as in the princi- 
pal Caſe. But when his perſon which was the. pledge for the Debt, 
and was to remain in-Priſon till the-Debt be ſatisfied, is diſcharged by 
the Ak of God, and the Plaintiff hath not the fruit of his Suit, nor 
the Judgement is not ſatisfied, and the Plaintiff hath done all that he 
can, and there was no defed in him, it is no reaſon, but that he may 
have new Proceſs. And the third objection is a Judgement which was 
given in the King's Bench, Paſch 43 Eliz. Rot. 58. between Williams 
and Curtiz-: And to that he ſaid, that he conceived , that this was 
a Rule for default of Proſecution, for the cauſe was referred to Ar- 
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Wutten. 
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bitrement, and fo hanged for long time : and ſo though the Judge- 
ment was ditcQly againſt Law in the principal points, yet for that , 
thatit was mot upon folemn Argument of the Judges, he ſaith it is 
not to be compared to other Authorities by him cited before, for 
which heiconcludes,and prayed Judgement for the Plaintiff. 

Hutton Scrjeant that argued for the Defendents conceived the 
contrary, and firſt he examined how the body of a man cometh ſub- 
je&t and liable to any Execution, and to that he ſaid, that by the 
Common Law the body was not ſubje& to Execution for the Debt of 
any man, but in accompt only a Capias ad computandum lycs, and no 
other Proceſs in. this Action, but diftrefs infivite rill the Statute of 
Marlbridge, Chap. 23. and Wejt.2, Chap, 11. Capius was given in Ac- 
eotkpri the by the Common Law, the Procefs in that was Diftreſs 
infinite as aforcfaid, and aftex by the Statute of 25 Egw. 3. Chapter 
x7. Such like Proceſs was given in Debt, as in Accompt, and before 
that the body of the Defendent was not liable to Execution for Debt, 
if it be not in the King's Caſe, as it appears by Sir William Harbert's 
Caſe, 12. 4. And upon this he inferred upon the words of the Sta- 
tute of 25 Ed, 3. Chap. 17. which faith, that ſuch like Proccfs ſhall 
be in Debt, as were in accompt > That after the Plaintiff hath deter» 
mined his Ele&ion, and taken a Capics, that then he is in the fame 
Caſe, as if it had been in accompt, and for that he cannot refort to 
any other Proceſs, And he faid that the words of the Elegit and 
Fieri Facis do not differ in. {ubKance from the words of Capias, for 
there is to fatishe the party, as well as in the other : and when a man 
hath made his ElcRion to have Elegze, he ſhall not have other Exe- 
caution. But when the Defendent hath neither Goods nor Lands ,* 
Then qui non habet in are licet in Corpore, and the Plaintiff at the fisſt 
when he hath Judgement hath EleQion to have Fieri Facias, Elegit or 
Capias , then he cannot have Fieri Facix 3* but if he determine his 
EleRton at the firlt, and fue Elegit or Capias, then he cannot have 
Fteri Facias, but may ftirft ſue .Fieri Faciar, and after Elegit or Capras, 
as it appears by the 15 H.7.15, 34 H.7. 28. and 7 F. 6,7. Butifit 
be upon Statute Staple, then he may have Execution for his Body , 
Goods and Land together, as it appears by 31 H. 6.47, Lynnacre's 
Caſc is put in Blunfield's Caſe, 5:Coke'g2. b. and 15 H.7. 15. But 
the reaſon of this is, that a ſpecial Execution'by Statute is given in this 
Cafe. And he agreed, that where a Judgement.is given againſt two 
or three, aud the Plaintiff fue Caprey againſt ore of them, by that he 
hath determined his Execution: Sa that if he dye in. Priſon, or other- 
wife. he may fue another Capias againit the others, but he cannor ſue 
Fieri Facias, or Elegit, as it appears by 33 H. 6. 47. bcforc, and Blun- 
fiets Caſe, 5Coke 92.6. 4 H. 7.8. And he faid that the Body is the 
principal;and Hecores chargeabfe to the Statute : and it appears by 
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22 Aſiſe 43. That when the party is in Priſon, that this is adjudged 
in Law an Execution for the party : and further in the Book of 33 H. 
6. 47. is but the opinion of Priſot and Lacox : And the principal Caſe 


there depends. upon another pojnt, Fitz..2 46. before cited, js but a 


qeere,and Fitz, himſelf doubted of it; and the Book of 44 Ed.3. Fits. 
Execution, 41. is but the opinion of Percye : But tire Judgement upon 
the principal point is otherwiſe, And the priycipal Caſe in Blunjield's 
Caſe, 5- Coke, was upon another point alſo, as itappcars by the Book, 
and fo he cogdaded with. the Judgement betoxe cited to be in the 
King's Bench, Paſch 43 Eliz, between Willigns and Curtriz , which 
was dired in the point according to his opinion, and prayed Judge- 
ment for the Defendent in the Scire Facias, and it is adjourned. 

This Caſe was argued in Trinity Term next enſuing, by all the 
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Jutlges of the Common Pleas : And firſt Foſter the youngett Judge ar- Foſter. 


gued, that the death of the Defendent in Priſon being in Execution, 
was no ſatisfaction, but the Plaintiff may bave a new Execution a- 
gainſt the Executors;for he ſaid it was an old ſaying, That debts went 
befare deadly fin; And that every one ought to ſatisfic his debts by 
the Law of God, befare Legacies given to charitable uſcs.: Ad fo by 
the Law of che Realm, if it be not the default of the Plaintiff; as it 
was not in our Cauſe; for the death of the Defendent in Priſon was 
the AF of God, and the Executors have confeſſed by pleading that 
they have Aſſets, and the Plaintiff hath nothing but grief and pain 3 
and he faid as before, that at the Common Law no Cepzas lay, till 
the Statute of Marlebridge, Chap. 23. and Weſtmiuſter the 2. Chap. 
11. Capias was given in Accompt,and then the.Statute of 25 Edw.3. 
Chap. 17. gives ſuch ike Proceſs in Debt which was in Accompt,and 
then.in Accompt-Capias ad Computandum lies, and in Debt + nr ad 
Satisfaciendam; And if inan Accompt the Deftndent was adjud ged 
to Accompt 3 and Capis ad Computendum be awarded, and.he taken 
by force of that, and committed to priſon, and here dies, a new Writ 
ſhall be awarded : So in Debt, if the Defendent -be taken, by Capiss ad 


Jatisfaciendum, new Writ ſhall be awarded againſt -his Executors : | 


See 1 Edw.3424+ 1 H. 7. 5 Coke 92, Blunfield's Calc; tor it is-00- 
ly the default of the Defendent, that the Debt is not ſatished, and for 


that it is no reaſon that the Plaintiff ſhould be prejudiced by that : Debt upon 


And 11 H. 4. 44 and 45. by. Skreene , Debt upan an Eſcape doth 
nat lie agaioſt the Exccutor of the. Sheriff, but new Proceſs ſhall be 
awarded againſt the priſoner which is eſcaped 3;for a man (hall not 
take advantage of his own wrong, as in the Caſc of Littleton. It the 


ſon -makes Difſcilin, and enfeoffs the Father, which-dies, the ſon ſhall . 


not take advantage of this Diſcent , becauſe he was particeps crime 
#is, and he aid it was.no wrong to any, if Execution were made .of 
the. goods of the T<cſtator, and it is. miſchievous to the Plaintiff, for 
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he ſhall loſe his Debt : And to the Obje&ions which have been made, 


that there is an end of Proceſs when the.Defendent is taken by Cz- 


pix, and dies in Execution, the which he, agreed as long as the De- 
fendent lived, but after bis death he may make new EleQion, 47 Ed. 3. 
Eitz. Execution 41, by Percye. And it appears by the pleading in 17 
E4.3.that Judgement and Execution without ſatisfaCtion is no Plea m 


Bar. Alſo alſo he cited the Regiſter, 285. and Fitz. Na. Bre. 246. 19. 
'E4.3.21 H.6. 5, where the Plaintiff had cffeQual' Execution, which 


was ſatisfaQion, 44 Ed. 3. 21 Edw. 4. 1 Edw.q. $8 H.7. 16 H.7.to 


the ſame purpoſe, for which Dodridge cited them before. And al- 


ſo he ſaid, that the Judges have always had refpe& to the fatisfacti- 
on of Debts, and' for that would not Bail one in Execution upon a 
Writ of Errour, where Errour. indeed was aſſigned , but ſuffer him 


- fo remain in priſon till the Judgement were reverſed. But here he 


Warbarton. 


Plaintiff hath neither Bail nor any ſatisfa&tion but grief and pain : 
And in the 21 of H. 7. the Sheriff returned, that the Defendent had 
no Land, but Lands in uſe, and was adjudged that he ſhould execute 
the Elegit upon theſe Lands, ſuch was the reſpect that the Judges 
have to Executions; and to the Cafe of 35 H.6. 47. This is but the 
opinion of Lacoz, which erred in the pritcipal Caſe, and may as well 
err in this point: and his opinion alfo is fo intricately penned, that 


' he cannot underſtand it; And Martin's opinion alſo in 7 H.6. 7. is 


againſt the Judgement of the principal Caſe. And to the ObjeQion, 
that the party had determined his EleQtion by the Execution of the 
Capias, he agreed to that with this difference, that is, if the Plaintiff 
ſue Scire Facias, and the Sheriff levicd part, that this notwithſtanding 
the Plaintiff may have Capzas for the reſidue, and ſo Elegit after Fi- 
eri Facias or Capias, for there is not any Entry made of awarding of 
Fieri Facias or Elegid: But the Plaintiffonly (ued that out of the Court: 
See 44 Edw, 3, 18 Ed. 4. 31 Ed.3. 17 Ed. 3g. 20 Ed.2. 22 Aſfſ.-17 
H.7.1. And ſo heconcluded that the Judgement ſhall be given for 
the Plaintiff in the Scire Facias, ” 

Warburton Joftice conceived the contrary, that is, that the Plain- 
tiff in the Scire Facias ſhall be barred : And he agreed and faid, that 
none will deny but that Debts ſhall be paid , but that ought to be 
according to the Rules of the Law: For by the Common Law the 


| bbdy of the Defendent was not Jiable to Execution, and then it is to 


Examine in what Cafes he is at 'this day ſubje& to Execution: And 


- though in Trefpaſs Capias lies at the Common Law, bunt in Debt no 


Capi lies till the Statute of 25 Edw.'3. which gives the fame Pro- 
ceſs which was in Accompt, and this is as well in the Original Pro- 
cels, as in the Judicial, and Elzgit was firſt given by the Statute of 


 Weſlminſt. 2. And this was of the halfof the Land: But Levari Facias 
was at the Commbotr Law of the profits of the Land : That in Debt Ac- 


ceptance 
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ceptance and EleQion binds the party, and ſo this remains 3 for the 
ſaid Statutes being in the affirmative, doth not take away that , nor 


abate it : And by that if Conuſee of a Statute accepts Land extended Land ex- 
tendei| at 


at too higha value, he is bound by that, 22 Edw. 3.32 H.6.15 H. 
7. And that when the party hath Judgement, he hath Ele&ion to have 
Execution by Fieri Facis, Elegit or Capias, for he hath determined his 
Ele&ion. So it he makes his Election of a Capis at firſt, he can- 
not have Elegit after, 39 Ew. 3. adjudged 32 Ed. 3, Proceſs 52. 
according,. Long 5. of Edw. 4. by Markeham and others, and the rea- 
ſon which is given in 47 Edw. 3. 17 Edw.4. and 21 H. 7. that 
have been remembred to the contrary*is*only , that it is reafon that 
the Plaintiff ſhould have the fame Proceſs which was at the Common 
Law, and there was not any ſuch Procefs as Capixs in Debt at the 
Common Law3 and 21 H, 7. may be underſiood that the Elegit 
was not returned, and (o no Record of that. And 5o Edw. 3. a man 
may recover in Debt, and pray Elegit, and after brings Debt upon 
the Record, but it doth not lie. And he agreed to the Book of 23 
H. 6. For there the Defendent was bound in an Obligation to make 
ſatisfa&tion of Debt, and he dicd in priſon, and this cannot be fa- 
tisfaction according to the Condition. And in the Cafe of Fitz. 
Nat. Brev, the ſame doubt of that, and this was the more ſtrong 
Caſe than the Caſe at the Barr: and if he doubted of that, is the cauſe 
that he donbts alſo. And cited Williams and Cartiz's Caſe, Rot. $$. 
in the point, where the reaſon of the Judgment was for that, that 
the Paintiff had his plain and full ſatisfaction, and ſaith that it was 
apparent differencebetween that and Blunfield's Caſe , for there was 
two Defendents : and here if one dies, there ſhall be no ſatisfaction , 
and ſotheſe reconciled. And fo if a man be taken upon a Statute 
Merchant, anddies in Execution, that ſhall not be ſatisfaction, for 
this is ſpecial Proceſs given by Statutes, And 14 H, 7. 1. It a man be- 
ing in Execution efeape, he (hall not be taken again: and in the 14 
H.7. in Debt upon an Obligation Capias pro fine was awarded, and 
the Defendent taken by that, And the Plaintiffprayed that he might 
bein Execution for his Debt alſo , and could not; for that he had 
ſued Fieri Facias, and it doth not appear if the Sheriff have that ex- 
ecuted or not, And fo he concluded that the Judgement ſhould not 
be revived by the Scire Facias againſt the Executors, and that Judge- 
ment ſhall be given for the Defendents in the Scire Faczas. 


Walmeſley Juſtice accordingly. He ſpecially obſerved the form of 7-tme/cy. 


the Writ which ſuggeſts! quod executio adhuc reſtat facienda, &c, 
And to. that the Detendents in the Scire Factas plead that Capias was 
awarded at the ſuit of the Plaintiff, and upon that the Defendent 
was taktn in Execution and theze died, by which it appears that 
the words and ſuggeſtion of the Wit was anſwered dircdly, ard 
upon 
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upon that he ſtrongly relicd, and then ſaid that there were three ways 
to have Execution, that is, by Fieri Facias, Capias and Elegit. And 
there is a ſpecial order to be obſerved in the ſuing of that, for a man 
may have Fieri Facias,and if the Defendent have not goods, may have 
Elegit or Capias ; But if he make his EleQiion to have Capri, he 
cannot have Fieri Facias nor Elegit, or if he (ue Elegit, he cannot 
have a Fieri Facias nor Capias ; In 33 H. 6. and 44 Eaw. 3. which 
have bcen cited, the Plaintiff ſues Elegit, and after that would have 
ſucd Capias, ſuppoking that he had not accepted the Elegit, but of 
the othcr part ic was (aid, that the Sheriff had made Execution of 
it, the which he could not contradiq it, And it the Plaintiff had 
Fieri Facias, and goods delivered to him in Execution, and the Writ 
returned, he ſhall not have a ſecond Execution : and fo it Eſegit ex- 
ecuted and returned, 14 H.7. 15 H.7, and faid that Exccutions are 
tickle things ; for if the party cſcape, he delivers himſclt out of Ex- 
ecution , and the Plaintiff ſhall not have other Execution againſt 
him, tor that he hath had one Execution, 2 Edw. 4. And fo if a 
man ſues a Writ of priviledge out of Parliament, and by that is de- 
livered out of Exccution, he ſhall not be taken again. And ſoifa man 
be delivered upon a Writ of Errour,for when the parry hath made his 
Ele&ion to take Proceſs againſi the Body , it was his folly that he 
made ſuch EleGion; for though that death be the Act of God, yet 
for that, that jlatutum et omnibus ſemel mori, and for that God hath 
done no wrong, for he hath but performed his Eternal Decree, and 
for that it is not the Act of God only, but the folly of the party to 
make ſuch Ele&ion; and the Book of 47 Edw. 3. by Percy is but his 
Opinion, and more other Books are agaialt thatz and 3 H.6 Dan- 
by and Priſot are againft Lacon: and though that the death of: the 
party in Exccution is no fatisfation in rei perztate, yet in Law it is 
fatisfaQion, for that, that the party hath no other remedy, the Writ 
in the Regiſter is Certiorar: ad faciendum in omyja & fingala que ſe- 
candum legem & conſuetudinem fiery &c. And there is not any Law 
nor Cutiom to warrant any ſuch Courſe, and here is not any other 
proceedings upon it. But if he may have aWrit of Scire Facias often« 
ſurus quare ſatisfattionem habere non debet , then it may be that the 
Defendents ought to give another anſwer, but for that, that there is 
not any ſuch Writ, it ſcems that Judgement thall be given for the De- 
tendents, 

Coks chief Juſtice ſcemed the contrary, and he agreed with Foſter , 
and he faid, that it.is vexats & ſpinoſa que(tis, for the Books vary, 
and great Arguments have been made of both parts. There are thrice 
things conſiderable 


I, Reaſons. 


Part IT. 


Part HT: 
1. Reaſons. 
2. Authorities. 
3. Anſwers of Objettions, 

And for the Reaſons: Firſt, he conſidered in whom the default is 
for which the Plaintiff ſhall loſe his Debt. F 

2. That the D«bt remains after the Body is taken in ExeMcion, 

3. It the Body taken in Execution be ſatisfaction, 

4. If the dying in Execution bea diſcharge. 

5. The Miſchicfs, if ſo they ſhall bc. 

And to the Objefiions, Es 

Firſt, Eſcape, which is the wrong and act of the party, it is no fa- 
tisfaction nor diſcharge, and hcreis the At of God, and cleQtion of 
the party. 

2. Exccution by Elegit, if Land be extended upon that, this is no 
ſatisfaction. And fo if he be delivered by a Writ of Errour, and fo in 
this Caſe. 

And for the firſt, the default was in Jackson, for he did not keep his 
day in the Condition, and upon this was fucd, then he pleaded a falle 
plea,and upon that Judgement was given againſt him,in all which Acti- 
ons the default was in the Defendent, 2nd no default in the Plaintiff, 
for. he took the Body which is the viltible Execution, not in ſatisfaGti- 
on, Wt to ſatisfie, and the Defendents have not pleaded fully admini- 
ſtred, but-confeſs that they have Aſſets, and there is more reaſon that 
the Plaintiff ſhall be ſatisfied, than the Executors keep the goods to 
their own uſe; for it is Summa Injuſtitia nocentem babere totam lucrum 
& innocentem totum damnum. 

Second Reaſon was, that it is no ſatisfaction for the Defendent to 
dic in priſon, and agreed that if two Precipes are contained in one 
Original, there ſhall be but one ſatisfaction. But it one be taken by 
Capias, and ramains in Exccution, Capias ſhall be awarded againſt. 
the other, and he ſhall remain in priſon till (atisfaction be had, tor 
Execution is no fatisfation, as it is ſaid in 29 H.8.b., Exccution 132.. 
adjudged ; Sce 4 Ed. 4.38. 5 Ed.q. 4 H.7.8. And Hilarie's Cale, 
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And to the third, that is, that the Debt remains after the taking , 
of the Body in Execution, and agreed that when Execution is made. 
of Goods or Lands, no Debt remains, but otherwiſe it is of Execu- 
tion of the Body, as it appears by 29 H. 8. beforecited, B. Execution . 
132. and 41 Aff. 15. where a man was condemned. in Damages in 
Treſpaſs, and committed to priſon by Capiss, and eſcaped, the Gaoler 
died, the Plaintiff prayed Debt againſt his Executors , and could 
not have it, for they are not chargcd: without ſpecialtyz and the 
Plaintiff all:dged that the Defendent was vagrant in. the County 
of M. and prays Capiss to the Sheriff of M, to take him, and it was 
grantcc,, . 


Part IT. 


upon that he ſtrongly relicd, and then ſaid that there were three ways 
to have Execution, that is, by Fieri Facias, Capius and Elegit. And 
there is a ſpecial order to be obſerved in the ſuing of that, for a man 
may have Fieri Facias,and if the Defendent have not goods, may have 
Elegit or Capias ; But if he make his Election to have Capiis, he 
cannot have Fieri Facias nor Elegit, or if he (ue Elegit, he cannot 
have a Fieri Facias nor Capias ; In 33 H. 6. and 44 Eaw. 3. which 
have bcen cited, the Plaintiff ſues Elegit, and after that woula have 
ſucd Capias, ſuppoking that he had not accepted the. E/egit, but of 
the other part it was (aid, that the Sheriff had made Execution of 
it, the which he could not contradi& it, And if the Plaintiff had 
Fieri Facias, and goods: delivered to him in Execution, and the Writ 
returned, he ſhall not have a ſecond Execution : and fo it E/egit ex- 
| ecuted and returned, 14 H.7. 15 H.7. and faid that Exccutions are 
| - tickle things 3 for if the party cſ{cape, he delivers himſcli out of Ex- 
| ecution , and the Plaintiff ſhall not have other Execution againſt 
him, tor that he hath had one Execution, 2 Edw. 4. And fo if a 
man ſues a Writ of priviledge out of Parliament, and by that is de- 
livered out of Exccution, he ſhall not be taken again. And ſoif a man 
be delivered upon a Writ of Errour,for when the parry hath made his 
EleQion to take Proceſs againſi the Body , it was his folly that he 
made ſuch Ele&ion; for though that death be the Act of God, yet 
for that, that jlatutum et omnibus ſemel mori, and for that God hath 
done no wrong, for he hath but performed his Eternal Decree, and 
for that it is not the Act of God only, but the folly of the party to 
make ſuch El-&ion and the Book of 47 Edw. . by Percy is but his 
opinion, and more other Books are agaialt thatz and 3 H.6 Dan- 
by and Priſot are againft Lacon: and though that the death of- the 
party in Execution is no fatistaction in rei zerzate, yet in Law it is 
fatisfaion, for that, that the party hath no other remedy, the Writ 
in the Regiſter is Certiorar: ad faciendum in omyja & ſingala que ſe- 
enndum legem & conſuctudinem fiery &c. And there is not any. Law 
nor Culiom to warrant any ſuch Courſe, and here is not any other 
proccedings upon it. But if he may have aWrit of Scire Facias offen« 
ſurus quare ſatisfattionem habere non debet , then it may be that the 
Defendents ought to give another anſwer, but for that, that there is 
not any ſuch Writ, it {cems that Judgement thall be given for the De- 
tendents, 
a__ Coks chief Juſtice ſeemed the contrary, and he agreed with Foſter , 
and he faid, that it.is vexate & ſpinoſa que(tis, for the Books vary, 
and great Arguments have been made of both parts, There are three 
things conſiderable 


Foſter againſt Jackſon, 


I. Reaſons. 


Part H: 
r. Reaſons. 
2, Authorities, 
3. Anſwers of Objettions. 

And for the Reaſons: Firſt, he conſidered in whom the default is 
for which the Plaintiff ſhall loſe his Debt. F 

2. That the Dcbt remains after the Body is taken in ExeMcion. 

3. It the Body taken in Execution be ſatisfaction, 

4. If the dying in Exccution be a diſcharge. 

5. The Miſchic(s, if ſo they ſhall be. 

And to the Objetions, = 

Firſt, Eſcape, which is the wrong and act of the party, it is no fa- 
tisfaction nor diſcharge, and here is the At of God, and cleRtion of 
the parry. 

2. Execution by Elegit, if Land bz extended upon that, this is no 
fatisfaction. And fo if he be delivered by a Writ of Errour, and fo in 
this Caſe. 

And for the firſt, the default was in Jackson, for he did not keep his 
day in the Condition, and upon this was fucd, then he pleaded a falle 
plea,and upon that Judgement was given againſt him,in all which Aci- 
ons the default was in the Defendent, 2nd no default in the Plaintiff, 
for. he took the Body which is the vitible Execution, not in fatisfaGtt- 
on, Wt to fatishie, and the Defendents have not pleaded fully admini- 
ſtred, but confeſs that they have Aﬀets, and there is more reaſon that 
the Plaintiff ſhall be ſatisfied, than the Executors keep the goods to 
their own uſe; for it is Summa Injuſtitia nocentem babere totam Incrum 
& innocentem totum danmun. 

Second Reaſon was, that it is no ſatisfaion for the Defendent to 
dic in priſon, and agreed that if two Precipes are contained in one 
Original, there ſhall be but one ſatisfaction. But it one be taken by 
Capias, and ramains in Exccution, Capias ſhall be awarded againit. 
the other, and he ſhall remain in priſon till ſatisfaction be had, tor 
Execution is no ſatisfaction, as it is ſaid in 29 H.8.b. Execution 132.. 
adjudged ; Sce 4 Ed. 4.38. 5 Ed,q. 4 H.7.8. And Hilarie's Caſc, 
2> H.6, 

* ud to the third, that is, that the Debt remains after the taking , 
of the Body in Execution, and agreed that when Execution is made. 
of Goods or Lands, no Debt remains, but otherwiſe it is of Execu- 
tion of the Body, as it appears by 29 H. 8. beforecited, B. Execution . 
132, and 41 Affſ. 15. where a man was condemned. in Damages in 
Treſpaſs, and committed to priſon by Capi, and eſcaped, the Gaoler 
dicd, the Plaintiff prayed Dcbt againſt his Executors , and could 
not have it, for they are not charged: without ſpecialtyz and the 
Plaintiff all:dged char the Defendent was vagrant in. the County 
of M. an4 prays Capias to the Sheriff of M, to take him, and it was 
grantcc,, . 
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granted, for his remedy againſt the Sheriff was determincd, and this 
proves alſo, that the Debt remains after eſcape, and Scire Facixs is, 


* licet; Judicinm redditum ſt, tamen executio rejtat adhuc facienda de debz- 


to, for the body is but as a pledge, and the form of the Writ in the Re- 
gilter Capias ad ſatisfaciendum, and not in ſatisfaction, which proves 
that Fr isno ſatisfaQion, but upon the payment of the money his 
body ſhall be delivered out of priſon, and this is exccution with fſati(- 
tation, for there are two Executions that is, Medins & finalis, the 
firſt is the Capias, the ſecond Satisfaction, "which is Vltimus Finis : 
And itis a good Rule, quod nibil videtur facium, ubi aliquid reſtat fa- 
ciendum , and here is aliquid faciendam, that is, Satisfaction, for in all 
as there is a beginning, progreſſion, and Conſummation, and Con- 
ſummation in this Caſe fails, Mors eſt horrendum divortinm, which is 
the A of God. And when the Act of God hath delivered him which 
lies in priſon for his own default, it is no reaſon that the Plaintiff 
{ſhould be prejudiced, 43 Ed. 3. 27. A man cnteoffs the Father with 
Warranty, which enfcotfs an cftranger, which cntcoffs the Son :*the 
Father dics, the ſon may vouch, for it is the Act of God: And to the 
milchiecfs, nec crudelys creditor, nec delicatus debitor ſunt audiendi, for 
they play at Bowls, and keep Hoſpitality in the priſon: Or if a man be 
arrelicd,and makes a Tumult and is ſlain,or in endeavouring to break 
the priſon, and breaks his Neck, it is no reaſon that he by oy 
ſhould defraud the Plaintiff of his Debt, the opinions againſt him 
arc coupled with abſurdities,. as 7 H. 6, 8. Martiz's opinion is alſo 
inpartcd with abſurdity, 33 H.6. 48. The opinion of Lacoz is alſo 


coupled with another abſurdity: And 22 Aſif. b. Exccucion, is alſo 


cuupled with abſurdity, that is, if the Dcfendent eſcape, this deter- 
mines the Debt, and is ſatisfaction : And 15 Edw. 3. Duare Impedit, 
174. in Writ of Right of Advowſon, the Plaintiff hath Judgement, 
and Habere Facias ſeſinam in the life-time of the Incumbent, and after 
his death ſues Scire Facias, the firſt is Execution, but not with ſatiſ- 
fation, and. the laſt is ſatisfaction, for by this he hath the fruit of 
his Judgement : So 19 Ed. 3. Execution 12. a younger Statute is cx- 
tended, and Liberate ſucd , exccated and returned :; And after an 
Elder Statute is cxtended, and after ſatisfaction of that, he that hath 
the youngeli may ſue Scire Facias, and have Extcution of the young- 
clt ; So of Beaſis diſtrained , and put into tie pound , and there 
die, he which diftrained, may dilicain again, for this 1s no fſatisfa- 
Gtion of his Rent, 14 H. 4. 4. 15 Edw. 4. 10. 11 Eliz, Dyz# 280. 
And ſo Capias ad computandum is riot Accompt, nor Capias ad ac- 
quietanudum, Acquital, Regiltcr, 30. 39-285, Anditis ſaid in Bracr. 
lib. 7. chap. 17. Sunt brevia Magiſtralia & formatz, the firſt arc 
made by Maſters of the Chancery, the others which are Original 
by Curſitors, which are founded by Acts of Parliament,and cannot be 
changed 
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changed without Parliament ; and as Fitzherbert in his Preface to 
his Ne. Brev, ſaith, that every Art.and Science hath certain Rules and 
Foundations, to which a man ought to give faith and credence,and the 
Writ of Fieri Facias being founded upon a Stagute, and the form, that 
executio adhuc reſtat facienda : he faith that this was the Judgement of 
the Parliament, that the hrſt Exccution was not Satisfaction. But as 
the Writ is alſo in the Regiſter 245. That where a man is condem- 
ned in Treſpaſs, and committed to priſon , detinendum .quouſque , 
he ſatishe the party, by this it appears that he js but a pledge: And 
Fitz, Na. Brev. 63. 65:67. and Regiſter, if a man be taken by Ca- 
pias Excommunicatum , ad ſatisfaciendum & parenduns Clavibus Ec- 
cleſie , and is delivered. by Writ, which iſſues zmprovide , another 
Writ of Capizs ſhall be- awarded. And to the matter of EleQion he 
agreed, that if Elegit were awarded , the party cannot have Fer: 
Facias nor Capias , for there is Entry made, quod Elegit fibi execn- 
tionem de meditate, Put when Fieri Facias or Capias is awarded, no 
Entry at all is made. But if any of them are returned executed, then 
he cannot reſort to another Proceſs z and with this difference a- 
grees all the Books of 15 H.7. 15. 21 H.7. 19. 3oEd. 3. 24. 31 
Edw. 3. Proceſi 52, 19 H. 6.4. 34 H.6. 20. 45 Edw. 3. 19. 50 
. Edw. 3.4. and 5. 18 Edw.4.11. 20 Ed, 4. 13. 11 Eliz. Dycr, 
296. And to the Caſe of Williams and Curtis cited to be adjudged , 
43 Eliz. the which he cited as Lamb's Caſe, he faid in this was ma- 
ny apparent Errours in form of pleading, ſo that the matter in Law 
cannot come to Judgement, 35 H.6. Prifot ſeemed that by the Law 
of God the Impriſonment of the Body of a man was no fatisfacti- 
on, for by that the Creditor may fell his Debtor and his Children 
for the payment of his Debts, Matth. chap. 18. verſ. 24. 4 Kings 4» 
chap. verſ. :. Matth. chap. 5. Luke chap. 12. And fo he agreed with 
Foſter in opinion, and concluded, that the Death of the Defendent 
in the Action of Debt was no fatisfaQtion, nor determination of the 
Proceſs, nor of the Ele&ion 3 but that the Plaintiff may have new 
Execution againſt the Execytors, and by conſequence that Judgement 
ſhall be given for the Plaintiff in thegScire Facias, but no Judgement 
was giver, for that there was equality of opinions, that is, Coke and 
Foſter againſt Walmefley and Farburton,. Daniel being dead, and for 
that it was adjourned. 
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Harris, 


Paſch 8 Jacobi 1610 : See Hillary 7 Jacobi the beginning. 
Chalke againſt Peter, 


T His Caſe was argued this Term by Harris youngeſt Serjeant for 
the Defendents, and by Haughton for the Plaintiffs : And Scr- 
jeant Harris conceived that Sir Fraxcis Barrington was within the In- 
tent of the Act of 22 E9. 4. chap. 17. For he hath grant of Trees of 
Inheritance, and this was all the profit which riſe upgn the Soil, and 
for that it ſhall be intended of the Soil it felf: And to prove that, 
he cited Parromor and Yardleye*s Caſc in the Com. 542, and 543. 2 H. 
8. 159. Creoke, 11 Eliz, Dyer 285, Where it is agreed by three Ju- 
ſtices, that the Patentce or Grantee of Herbage in a Forreſt ſhall have: 
Ecclpaſs againſt any which conſumes and deſireys the Graſs, but not 


- the Trecs,nor of the fruit of thatzand the Treſpaſs of that ſhall be @xare- 


Haaet t*n, 


clauſum fregit, as well as if it were of Land: And may incloſe the 
Forreſt by ſuch Grant ; See 17 E4.4.6.9. by Littleton that Veſtura terre 
doth not paſs without Livery: Alto admitting that he is not owner of 
the Gronnd within the Statute , yet it ſeems by the Statutes that they 
are : Jt ſhall be lawful for the.ſame Subjects, Owners,&c. And to ſuch 
other perſons to whotn ſuch Wood ſhall happen to be fold: Im- 
mediately after the Wood ſo cut, to fence and incloſe the ſame 
Ground with ſufficient Hedges able to keep out, &e, Upon which 
words he inferred, that Sir Francis Barrington is ſuch a perſon to whom, 
the Wood-is ſold, and for that may incloſe : And allo herconceived, 
that the Statute is general, and concerns all perſons in general :. 
and alſo alf Forrefts and-Chaſes whatſoever ;. And for that it is not 
like to the Caſes, put in Holland's Caſe , 4 Coke upon the Statute 
of 13 Eliz, which concerns all Eccleſiaſtical perfons in general , 
that there is a general A&, and yet concerns but one Genes in par- 
ticular : But the Statute of 1 El:s. is otherwife , which concerns 
the Biſhop, which is but a ſpecies of this Genus, as it is reſolved in 
Elmer's Caſe, 5 of Coke: And alſo he conceived that it ſhall be re- 
lieved by the Statute of 35 H8. And {o praycd Judgement for the 
Defendent, | 
And Haughton conceived, that the words of the Statute intend- 
ſuch a perſon to whom Wood is Told, for one turn only : And nog 
he which hath Inheritance of Wood : and that there 1s no word in 
the Statute to exclude Commoner, and ſuch a Vendee is not without. 
xemedy, for. he is within the Statute of 35 H. 8, It he parſuc his re» 
medy according, to the Statute., and { praycd Judgement for the. 
Plaintifh : | 
And. 
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And at another day Fofter Juſtice argued , that the Plaintiff in Fofer Ju- 
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the Replegiare ſhall recover, and faith that the cauſe conſiſts of three tice 


parts. 

Firſt, the Arbitrement. 

Secondly, the Aſſurance, ; 

Thirdly, the private A& of Parliament, of 27 H.8. And to thoſe 
the Arbitrement, and the Aſſurance (hall tye only thoſe which are 
parties to it, and no others, and the Commoner is not party to that, 
nor ſhall not be bound, and the private A& confirms the Aſſurance, 
ſaving the Right of all firangers, by which the Commoner is exemp- 
ted, and alſo the Statute is made only as confirmation of the Grant, 
and for that it ſhall not extend to any other thing, nor to other 
partics, but thoſe only which are parties to the Grant, as if the 
Queen had made a voidable Patent , and after had made a Leaſe for 
years, and after by the Statute of 18 Elzz, All Letters-patents made 
within ſuch a time were confirmed, this makes the Letters-patents 
good againſt the Queen, but not againſt the Leſſee; And alſoall the 
Covenants in the Grant, extend only to the Lord Rich and his 
Heirs, and theſe which claim under him : And for that it ſhall not 
extend to the Commoner, and alſo the private Ad faves the Right 
of all iravgers, by which the Right of the Commoner was ſaved : 
And he conceived, that the Commoner ſhall not be excluded by the 
Statute of 22 Ed, 4. chap. 7. which recites, that if any Subjects have 
any Woods growing in'his own Ground, within any Forrcit, Chaſe, 
&c.. ſhall cut the ſame Wood by licenſe of the King ox-kis Heirs , 
in Forreſt, Chaſes, &c, or without licenſe in the Forreſt, Chaſe, 
&e. of any other perſon, or make any Sale of the ſame Woods : It 
(hall be lawful to the fame Owners of the ſame Ground, where+ 
upon the Wood ſo cut did grow, and to other ſuch perſons to 
whom the ſaid Wood ſhall happen to be fold immediately, &c. to 
cut and incloſe the ſame Ground , with ſufficient Hedges, able to 
hold out all manner of Cattel and Beaſts, and to continue the ſame 
by the ſpace of ſeven years, without ſuing of any other Licenſe, 
of him or of his Heirs , or of any other perſons, or of any their 
Officers of the ſame Forreſt, Chaſes, &c. By which words it ap» 
pears, that the Statute doth not extend to any Wood of the King , 
but only to the Wood of the Subject lying in Forreſt of the King, or 
of other perſon owner of the Forreſt or Chaſe: And if it be in the 
King's Caſe, and he hath licenſe from the King to-cut the Wood , 
chen may he cut it without other licenſe, according, to the percloſe 
of the At: And the Statute doth not give licenſe to Incloſe, with- 
out the aſſent of the Commoner, but without other licenſe of o- 
ther:Officers of the Forreſi : And by this Statute the Owner of the 
Ground, may firſt cut the Wood, aid then Incloſe ; But by the Sta» 
E't'2 | tute 
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tate of 35 H. 8, otherwiſe it'is, for by this he may firſt incloſe, and 
then cut within four Moneths 3 and that Sir Francis *-Barringtoi 


| hath no intereſt in the Soil, and that this Statute of 22 Ed. 4. is a 


Warkyrton, 


Sir Francis Barrington is not, 


private Statute, and ought to be pleaded, for it concerns only For- 
reſts and Chaſes, and it is no other, than if it had been all Woods in 
Parks, and reſembled that to the Statute of x EliZe. of the Biſhop , 
which concerns only the Biſhop, and it is reſolved in Elmer's Caſe to 
be private 3 and the ſame Judges ſhall not take notice of that without 
pleading, and it is not like the Statute of 13 Eliz, which concerns all 
manner of ſpiritual pcr{ons jn general, and alſo that this Statute 1s re- 
pcaled by the Statute of 35 H.8. which is a-negative Law, and Leges 
poſteriores priores contrarias abrogamt, and it is agreed in Porter's Caſe 
I Coke, and ſo he concluded that Judgement ſhould be given for the 
Plaintiff. Warburtos ſuftice to the contrary, and yet he agreed that 
neither the Arbitrement, nor the conveyance, nor the private Act, ex= 
cludes the Commoners for thefe reafons, which have been urged by 
Foſter ; but he relycd only upon the Statute of 22 Ed. 4. and to that 
he ſaid, that the Statute gives power to the owner of Ground to in- 
cloſe, and it ſhould be frivilous for him to incloſe, if the Commoner 
ſhall not be by that excluded, and he ſaid that the perſons mentioned 
in the Statute are two. 

The firſt is the bwner of the ground, and ſuch perfon he agreed 


The ſecond is ſuch pezſon to whom ſuch Wood ſhall happen tobe 


fold, and ſach perfon it ſeems, is Sir Francis Barrington, and yet he a- 


greed that he hath an Inheritance in the Trees, and the Owner of the 
Soil cannot cut them, nor dig the Soil from the Roots of the Trees, for 


then the Grant could not take cffet, and he ſaid there is no diffe- 


xence between ſales of Wood, though that the Statute ſpeaks of the 
perſon to whom Wood ſhall be ſold, and another perfon to whomit 
ſhall be given without conlideration, and to that he reſembled the Sta+ 
tute Weſtminſter 2. Chap, Si quis alienavit terram uxoris ſue non de- 
ferratur, &c. ſed expedet emptor, &c. though that the Statute men- 
tion buyer only, yet Donec without any conſideration ſhall be in- 
tended in it, and that the Statute doth not intend within it, and 
that the Statute doth not intend ſale UVnica vice eaNtwm:, but ras» 
ther ſale :of Inheritance, for ſuch Vendce may rather intend the 
preſervation of the Wood than the other : And he inferred upon 
theſe words of the Statute, to imcloſe the ſame Grounds with Hedpes 
ſufficient. to keep out all nianner of Cattel and Beafts out of the ſame 
Grounds, and theſe words expound themſclves, for they ſhall not be 
intended Deer, but Cattel- which belong to Commoners, and fo is 
the Statute of Weſt. 2. Chap. It Infant ſuffer Uſurpation, this ſha!] not 
bind. him, but, this ſhall. be intended, where he hath Advawſon by 
diſcent. 
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diſcent and not by purchaſe, and this-appears by the words of the Sta- 
tute, which are, Cum aliquis vim preſrntandinon babens preſent avit 
al aliquam Ecclefiam , cujus preſentstus fit adniſns, ipſs quiveris eſt 
patronus, per vulum alind breve recuperare potuit advocationemm, quam 
per breve de reft» quod debet perminare per duelum vel per magnam 
aſiſam per quod beredes infra etatem exiſtexies per fraudem & negli- 
gentiam cuſtodis multoties exhereditatem patiebantur, &c, By which 
words it appears, that tWre ought to be preſentation. which paſſeth- 
by fraud and negligerice'bf the Guardian,. which the Sratute reme- 
dics, and that is preſcntation which he had by diſcent, and not_ by 
purchaſe, and in the time of Eg. 1. Fitz. treſpas 239. It is ſaid, the 
Law of the Chaſe, that nvune may inclofe his own Wood, without 
the view of the Forreſter, and if the Statute of 22 Ed, 4. gives licenſe 
to incloſe, and that notwithſtanding the Commoner may put in his 
Beaſts, then is the Statute made in vain; and-it is reſolved in the zo 
of Ed. 3. Fits. treſpas, that it a man hunt in a Park or Chaſe, that 
this is not within the Statute of 1/eſtminſter 1, Chap. 21 E4. x. So the 
Statute of 22 Ed. 4. extends to the King's Decr, and alſo to other 
Beaſts, which ſhall be intended the Cattel of the Commoners; and it 
is not repealed by the Statute 35 H. 8, For theſe Statutes are made 
for ſeveral purpoſes, and conſiſt upon ſeveral gronnds, and itthe Sta- 
tute of 22 Ew. 4. be replealed, then there cannot be incluſure in 
Forreſt or Chaſe atall : And which is general Law, and the Jaſtices 
ought to take notice of that without pleading, and that all Laws to 
ſome reſpe&s may bg intended-to be ſpecial; asthe Starute of 13 Eliz, 
concerns only ſpiritual men, and ſo Chart de Forefta, concerns only 
Forreſt; and. the Stature of 3 H. 7. Chap. 1. gives appeal to the 
Wife for the death of the Husband, and though that all theſe Statutes 
concern one thing only, and for that toſome intent may be ſaid to.be 
ſpecial, yet they arc all general Laws, and ſ{o-he.concluded that Judyes 
ment ſhall be given for the Defendent. 

Walmeſley agreed with Foſter in all, that is, that Sir Francis Barring- Vaimeptey.. 
$01 hath nothing but profit, In 2liexo ſolo, and for this cauſe was not 
within the Statute of 22 Ed. 4. which might incloſe, and the Com- 
mon Law doth not exclude the Commoner, for the Lord Rich granted 
the Wood, and this Tranſit cum onere, to Sir Thomas Barrington, -and 
faid, that it was in vain to diſpute if the Statute of 22 Ed. 4. was pri- 
vate Law, or if it were repealed, which makes nothing in the Cale, 
and ſo he briefly concluded that Judgement ſhall be given for the Com- 
moner, which is the Plaintiff, | 

Coke chief Juſtice agreed , that Judgement ſhall be given for the Coke 
Plaintiff, and did agree that. the Arbitrement, the Conveyance, nor 
the private Ac mad= nothing in the Caſe, for by theſe the Commoner: 
cannot be barred of his Common 3 but for. the. Statute. of 22 Ed, 4; 
He- 


Ckaria de 
Foreſta, 


He would firſt confider how the Law was before the making ofthat, 
and as to that it appears by the Statute of Charta de foreſts, that by 
the Common Law, no man which was Owner of Wood in which 
another'had Common z that they could not incloſe , but Afiſe of 
Common or Acion upon the Calc lieth, as it requires, and if it be {e- 
veral Wood within the King's Forreſt , in which none hath intereſt of 
Common, then he may inclofe by the view of Forreſters , and this 
hold incloſed by the ſpace of three years, Fit appears by the Pre- 
amble of the Statute of 22, Ed. 4. Cum parvofoſſato & baſſahaia, that 
is a little Ditch, and low Hedge, for that the Kings Dear arc not 
ſhut out, and this appears in the Regiſter, in the Writ of. Ad quod 
damnumn, Fitz. Na. Bre. 226. f. And then comes the Statute of 22 Ed, 
4+ and. gives power to incloſe with ſuch ſufficient Hedges able to keep 
out all manner of Beaſts and Cattel, And then conſidered between 
what perſons the Statzte is made : And to that he conceived it is made 
between the King and his Succeſfors of one part, and Subjects having 
Woods growing, upon their own Grounds, and ſuch perſons unto 
whom ſuch Woods ſhall happen to be fold of the other part ; and a 
Commoner is not named in the Stetzte, and alſo the Body of the $ta- 
eate is not general, but there are ſome words in one ſentence, and 
this is but a ſentence and cannot be divided; the words arc. 

Firſt, The ſaid Hedges ſo made, may keep, &c. 

Secondly, And repair and maintain them, as often as necd ſhall be, 
within ſeven years, 

Thirdly, without ſuing any other Licenſe ,of him ( that is the 


King )or his Heirs or other perſons (that is, which have Forreſts or 


Chaſes_) or any of their Officers 3 and here the ſentence concludes, 
and there is noperiod before them, ſo that this Statute being made 
between the King and Owners of Forreſts and Chaſes of one part, and 
Owners of Woods in their own ſoil, and other perſons to whom ſuch 
Woods ſhould be ſold on the other part, this ſhall not extend to other 
perſons, Commoners, and it is like to the Caſe in 9 Eliz, Dyer 257, 
13. A man makesa Leaſe for years, and covenants that the Leſſee 
ſhall enjoy the Term without evi&ion of the Leſſor, or any claiming 
under him, if he be evicted by a firanger, this ſhall be no breaking of 
the Covenant, for a ſiranger is no party to the Decd, nor claims un- 
der the Leſſor, and for this his Entry: ſhall not give Aion to the 
Leſſee , and ſo is the Caſe in 21 H,7, between the Prior of Cafile« 
to, and the Dean of Saint Stephens, whieh was adjudged the 18 H. 
7. Paſch, Rot. 416, though that no Judgement be reported, where it 
appears that the King, Ed. 3. ſ(ciſed all the Land of Priors Aliens, - in 
time of War, for that, -that they carried the Treafure of the King 
out of the Realm to! the King's Enemies, and ſo it was-made by H: 
4 alſo during the time of his Reign, and then in the ſecond year of 

; £ the 


_ Chalke againſt Peter. Part IE. 


Part IT. Chalke agaivſs Peter. 
the Reignof King H, 5. by a. Statute made between the King, and 
the ſaid Priors aliens, all the Poſſeſhions of the ſaid Priors were re- 


fumed into the hands of the faid King, and adjudged in 21: H.7. 1, 


before that this ſhall not extend to the Prior of Caftleton, which had 
Annuities iſſuing out of the Poſſefhons of the ſaid Priors, for the ſaid 
Prior of Caſtleton was not party to the ſaid AQ of Parliament and 
for that he ſhall.not be prejudiced by that, and ſoit-was adjudged , 
25 and 26 Fliz. In the Court of Wards in the Caſe of one Boſwel , 
where the King made a Leaſe for years which was voidable, and af- 
ter by another Patent granted the Inheritance, and then came the 
Statute of 18 Eliz, to confirm all Patcnts made by the faid Queen 
within her time, and adjudged that the ſaid A ſhall not make the 
ſaid Patent void to- the Patentee, which is a ſtranger to the A& of 
the Parliament, but only againſt the Queen, her Heirs and. 'Succeſ- 
ſors, for by the Statute it is made only againſi one' perſon only, and 
ſhall not be good againſt another, though there be no ſaving of ſuch 
perſon in the ſaid Act. And alſo he conceived that the Statute of 
22 E4, 4. Doth not extend to any Woods in Forreſt,in which another 
hath Common, for it doth but extend only to ſuch Woods which a 
common perſon hath in. the King's Forreſt, or common perſor,and 
that it may be inclofed for the ſpace of three years after the cutting 
of the Wood in this, before the making of the ſaid Statute, and this 
was no Wood in which an Eftravger had Common, as it appears by 
the Preamble of the ſaid Statutez and then after in the ſaid Statute 
it is ſaid, ſuch Woods may be inclofed. 

And alſo he conceived where the Statute ſaith, that they may in- 


clofe the ſame Grounds, with fuch ſufficient Hedges, able to keep out: 
all manner of Beaſts and Cattel out of the'fame Grounds, but this- 
refers to the quality of the Hedge, for before it ought to be a ſmall: 
Ditch, and by this Statute it ought to be with. ſuch Hedge which. 


ſhall be able, &c, And it ſhall not be referred to the manner of the 


Cattel : But for the Difference between Beaſts of Forreſis , Beats. 


of Chaſe, and Beaſts of Warrain : ſee the Regilter, fol. 96. 43 Ed.3, 


13.12 H.8.12,b. Hollincheads Chronicle, fol. 20, b. 32. And he con-- 


ceived that Sir Fraxcis Barrington is ſuch a Vendee of Wood , that 
is within the Statute, . though that he be Vendee of Inheritance, and 
hath a greater Eftate than Unica vice, but tor; that, that he con- 
ceived that it was not within the Statute: for other reaſons betore cited, 
he would nor diſpute it : But he: conceived! if'this had been the 
queſtion of the Caſe, that 'this was within 'the, Statute, and allo he. 


conceived that this was-a general Statute, ; of- which the. Judges 


ſhall take notice - without pleading of. this: And! his reaſon was, 
tor that, that the Ring was party toiti,2and. thas which conterns the 
King, being the Head, coricevos all the:Body 46 Commone Wealth, 


and: 


SF 


228 - Ceſar againſt Bull. Part IT. 
and ſo it was adjudged in the-Chancery inthe Caſe of Serjeznt Heal, 


that the Statute by which the Prince is created Prince of Wales was 
a general Statute ; and for that (ce the Lord Bark/ey's Caſe in the Come 
mentaries : Alſo he conceived, that the (aid Statute of 22 of Ed, 4. 
was repealcd by 35 H.8. for this was in the Negative, that none 
ſhalleut any Wood, but only in ſuch manrer as is preſcribed by the 
ſaid Statute, and for that ſhall be a repeal of the iſt, and that by 
the tirli Branch of the ſaid Statute ir appears, that if ſuch giving of 
Wood in his own foil within any Forreſt, he cut to his own uſe, he 
cannot incloſe, and by that Branch Commoner is not excluded, but 
by the ſecond Branch it is provided, that he may incluſe the fourth 
part of his Wood, and cut that in ſuch manner as is appointed by 
the ſaid Statute, and then he ſhall loſe his own Cammon, in the three 
other parts,and ſo he concluded that Judgement ought to be given for 
the Plaintiff, which is the Commoner, and Judgement was cntred ac- 
cordingly, 


Paſch. 1610. 8 Jacobi. 7 the Common Bench, 
Ceſar ag4inft Bull, 


Aſſiſe-Oflice —— Ceſar Plaintiff in Aſliſe againſt Emanuel Bll, for the Of- 
fice of Clock keeper to the Prince, and this he claims by grant 
of the King during his own Life, with the Fee of two ſhillings a day 
for the exerciting of it,and three pound yearly for Livery, and the Pa- 
tent purports only the Grant of the Office,and not words of creation of 
the Office;as Conftitzimus officinm,&c.And the Plaintiff could not prove 
that it was an ancient Office, and for that was non-ſuited in the 4/- 
fiſe, though that the Tenant had made default before. 


Paſch. 1610. 8 Jacobi, 7 the Common Bench, 


| 4 "4 /3. to: h>. F479. Heyden againſt Smith and others, 


2 

4 / Trelpals. He Plaintiff counts in Treſpaſs againſt theſe Defendents, and theſe 

\ -Defendents jultifie as ſervants to Sir oh Leventhorp,*who was 
{ciſcd of 2 Free-hold of Land,in which the Tree, for which the Action 


tiff replies, that the place where, &'c. was parcel of a Houſe and twen- 
ty Acres'of Land, which time out of mind, &'c. have been demiſed and 
demilable by Copy of Court-Roll, -which was parcel of the Mannor 
of 4. of which the ſaid Sir Jobz Leventhorp was fcifed in his Dereſn of 
© 


was brought, was cut, and ſo demands Judgement if Action; the Plain- . 
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Part IT. Heyden againſ# Smith - 
of Fee, and by Copy at'x Court held ſuch a' day-and year granted 
the ſaid Mefſuage and twenty Acres of Land,whereof,e*c. to the Plain- 
tiff and bis Hcirs, according to the Cuſtom of. the (aid Mannor, and 
preſcribes that within the ſaid Mannor was a Cuſtom that every Co» 
py- holder may cut the boughs of all the Pollingers and Husbands | 
growing upon his Copy-hold for fixe to be burnt upon his Tenement, 
| and alſo preſcribed for Houſe-boot, Plow-bloot and Cart-boot, and 
averred that he had nouriſhed the growiny, of the Trecs upon his ſaid 
Copy-hold, and that the ſaid Mcfſuageand Bujldings upon that .were 
ruinous, and the Trees growing upon that twenty Acres of Land 
not ſufhcient for the repairing of it, and ſo demanded Judgment if 
he ſhould be debarred of his Action; upon which theſe Detendents de- 
murred in Law, and it was adjudged: by Goke, Warbyrton and Foſter, 
- Daniel being abſent, that the Action was well maintainable, againſt 
Walmeſley who obje&cd.that it a Copy-holder may cut Trees,as it was 


here pleaded at his pleaſure, without pleading firli, that his Houſe was 
in decay and ruinous,and that then he gut Treesfor the repair of that, 
Land not 


Ee re re ns 


that then he hath an Eſtate at will according to the Cuſtom 

at the Will of the Lord, and he [aid that hecould not cuta Tree, and 
employ that for Reparations twenty years: But the cauſe of this cut- 
ting, which is the Ruines,ought to precede the cuttingzand he ſaid that 
ſuch Copy: holder hath no property in the Trees, by ſuch prefcription, 
no more than he which hath Conmon of Eſtovers, or tenant at will, 
and if he cut a Tree without ſpecial Cuſtom, he ſhall be puniſhed ih 
Treſpaſs, as Littleton ſaith of Tenant at*Will, and alſo he ought to 
plead how the houſe was ruinous, and what place and what part of 
that was in decay, and then that this ſo being in decay, that he cut 
Trees for the repairs of that, and alſo that the Preſcription to cut off 
the boughs, Pro ligno combuſiibili , is not well pleaded, for by that he 
may cut all the timber and others alſo, and he who preſcribes to 
have Eftovers, ought to preſcribe to have. reaſonable Eſovers for 


Fuel, and the averment that all the Trees are not ſufficient for Eftovers. 


Reparations is ſurpluſage , and _fo. he conceived that the jon 


for thele cauſes is not mmaintainable , that is, that it is not main- 
tainable without ſpecial Cuſtom , and that the Cuſtom as it 
is. pleades Sree is void,z. but it was anſwered and reſolved , by. 


Coke , and the'other Jultices before cited, that the Action was - well 
maintainable, at the Comthon Law without ſuch Cuſtom, and that 
the pleading of the Cuſtom was ſurpluſage, for.it was agreed that the 
Copy-holder hath ſpecial property, and the Lord a general property ; 
and it was ſaid By Coke and Foſter, that the. Lord may as well ſub- 

vert the Houſes as cut down the Trees, for without them the Des | 
holder hath no means to repair that, and for that if the Lord cut 
the Trecs, the Copy-holder may take them for repair of his houſe , 
.Uu tor 


$30 


Earl of Rutland's Caſe. 
for the Copy-holder hath' as large an Eſtate in the Trees, as in his 
Copy-hold Land, andit was refolved that the Preſcription was very 
well pleaded, inſomuch that the Cody-holder pleads that as a Cu- 
ſtom, and alſo that preſcription, Dro ligno combuſtabili is good, ard 
this is an apt word by which he may claim it, and that boot ir any 
ſence is maintainable, andin (ome fence is Recompcnce or Reparati- 


Bootzits g- on, and it is Houſe: boot, Hedge-boot, Fire-boot, Plow-boot, ec, 


nification, 
Ce. 


Is in it ſelf a Saxon word, and the Lord Coke (aid, that it was ad- 
judged Michaelmas 25 and 26 Elis. in Doylyt's Caſe, where it was 
a Cuſtom that the Copy-holder might cat Meriſme for to rc- 
pair, that if the Lord carry it away, that an Action of Treſpaſs lies 
tor the Tenant, and- Puſch. 36. Eliz. Taylor's Cale: A man was 
Tenant by, Copy of Court Roll of Wood; and the foil 'was excep- 
ted to: the'Lord, and yet the 'Copy-holder maintained an Action of 
Treſpaſs againft his Lord for cutting of Wood : And Trinity 4 Eliz. 
Stebbing*s Caſe, Copy-holder preſcribes 'to have the Loppings of all 
the Trees growing upon the, Copy-hold, and the Lord cuta Tree 
himſelf, and the Copy-holder brought an Action upon lis Cafe, and 
adjudged that it heth. well ; 'and 9 MH. 4. Fitz, Waſte 59, by Hull, that 
Tenant, by, Copy of Court-Roll cannot make Waſte, nor cut Wocds 
co ({c1, but for his benetit in repairing of- his Houſe : And 2. Heyy. 
4-12. 4, It feems that if a fixanger cut a Tree, the Lord may 
havean Adton of Trefpafs, and the 'Copy-holder another, ard eve- 
Ty one of theſe ſhall recover Dajnages according to his interelt , that 
is, the-Lord by his:general property, and the Copy-holder tor his {pe- 
cial . property 3 and it appears by Clark and Pennyfatbers Calc, 4 Coke 
23. b. that the 'Heir of the Copy-holder, may bave an Acaion of 


' Treſpaſs before admiſſion, by which 'it appears that the Heir doth 


not take his Eltate of the Lord, but of his Father : And alſo agree , 
that # ſuch an Heir dye before admithon, -the Heir may enter, and 
take the profits, and fo it was judged, that the Ation-of Treſpaſs 
brought by the-Copy- holder againſt-hisLoxd was wellmaintainable, 


Paſche 16't0.'8 Jacobi. 7 the Common Bench, 
Earl of Rutland's Caſs. 


+ a1 of Rautland Plamnoiff in'zn Adtion of Treſpaſs 'npon- the Cafe 
7 againſt Spencer and I//podwurd Detendents, the" Cafe was : The 
laſt Queen E1izebeth., Ano 2 Eliz, by her Letters-patents under 
the 'Great Seal of England, granted to the Earl of 'Rnthand, the 
Ofkce. of the cuſtody. of the Porterſhip of 'the Calile 8f Nortimgham, 
Haboudrnm to therfaid Earbto beexccuted by him or his Deputydn- 
ring his natural-Life , and farther 'the fame. Queen , by the fame 
Lettcers- 
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Letters-patents,, granted: to the faid Earl, the Office of Stewards 
' ſhip of diverſe Mannors, Habendum & exercendum, cum omuibus ft» 
odis , vadis Er proficuiis eidem, Offieio. pertiventibas , to the aid 
Earl, from the time that he ſhould be of full age, during his Lifezand 
turther the ſaid Queen granted to the ſaid Eaxl the Office of Keep- 
erſhip of divers Parksand Forrefts, Habendum & exercendum Offici» 
am predifium cum onnibus, & ſingulia proficniis , vadis , feodis , & 
emolumentis quibuſtunque , eidem Officid pentinentibus ,  aub ratigne &= 
juſdem percipiendis per ſo wel ſufficientem deputatum ſunm, &c. And 
after in the ſaid Patent it is recited, that;the ſaid Earl was of full 
age, Ann, 4o Eliz, Ut informamur, mandamus quod onnes & (jtt- 
guli Officiarii, & alii quicunque (int intendextes & obedientes dio Com- 
miti, & deputatis ſuis, in exerendo officium predifium, and if this Pa» 
tent were good or not was the queſtion; | (it; 
And FHetton Sexjeant conceived, that:the. Patent was good , and 
that the- ſaid Earl may exerciſe the ſaid Office of Stewardſhip, far 
which this Action was brought, by Deputy, by force pt the ſaid 
Grant. Pf ; . 
The firſt queſtion., which he.:moved- was: if Steward of a 
Court may exerciſe. his Ofce-by | Deputy,” withqut ſpecial Grant'of 


. that? | 


Secondly, if there be words within the Patent, to' enablethinr to 
execute that by Deputy ? 7 

Thitdly, if upon this diſturbance, Action upon the Cafe, Quzare 
vi & armis, lies ? | 


And to the firſt, he conceived, that the Patentee may exerciſe the 
Otkce by Deputy without. ſpecial words .of Deputation'in the Pa- 
tent, for he conceived that it is not meerly an Office of truſt, for he 
bath not.the keeping of any Records, for. the Courts of which he 
was Steward were not Courts of Record, and yet all the Books 
are, - that ancient Grants of Office of Stewardſhip, contain that the 
Patentee may. £xeciſe, Fer fe, vel: per ſufficientes: deputatum ſuum , 
though, they are not'of Courts. in which the:Steward: is Judge, but 
the ſuitors, but if a Grant be of fuck 'an Office of Inheritance, then 
there needs words 'of Deputation, for here it is apparent, that there 
w3s not ſpecial truſt repoſed in -the Patentee: . And he alſo. agreed , 
that if. it be not: an Office ©of: profit, the Grantor may enter.and out 
the Patentee, but the Fee ſhall remain, as ivappears by the 31 H. 8, 
Broake*s' Navel. Caſe, and1$ Ed. qi -' And'it was not the intent of 
the Queen, | that. the Earl of Rxtland ſhould execute the Office in 
| perſon, far'that ſhould be an undervaluing of him, the: which he 
faid: was. pxoved by Sir Robert Wrothe's: Cate in the Commentaries, 
where aw Offcer-ta the Prince was» diſcharged of his IY 

| WUu3 altera» 
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alteration of quality of the Prince, and making of him King, and yet 
the Fee remained. . | 


[And to the ſecond it ſeems, thit the patent hath expreſs words of ; 


Depuration. 11448 

And the third Grant, which hath a reference 'to the Grant pre- 
cedent, and all the words being put together make a perfect Grant, 
and this ſuch conſtruction hath been always made of Grants of the 
King, as it. appears by Sir foha Mullyx's Caſe, 6 Coke 56. And Ju- 
ttice Windbam's Cafe, 5 Coke 7. #. Soif the King, makes a Leaſe 
of a Mannor, except a Grove next to the Mannor, this ſhall be in- 
tended next to the Mannor Houſe, for otherwile it ſhall be out of 
the Mannor,and ſo the exception void, but Coke and Foſter doubted of 
that. 

And to the third point, that the Action was maintainable, Vi & 
#rmis;, for when the Deputy of the Earl of Rutland proclaimed the 
Court as Deputy of the Earl of Rutland , and theſe Deftendents 
proclaimed that as Stewards of the Earl of Shrewsbwry, and after ad- 
jogrned that} and after held all the Courts, and received the profits, 
it feemed to him, that for this outing and diſturbance which is diſ- 
ſcifin, Action upop the Cafe: lies, Quare vi & armis, as well as in the 
Book of Entries 15. two men had Warrens adjoyning , and one of 


them puts Cats, and'other Vermine into the Warren of the other to 


deſtroy it, and the Action of Treſpaſs, Vs & armir lics , and fo for 
menace Adtion of Treſpaſs, Vi & armir hes, as it appears by 3 H. 4. 
and this diſturbance is ſufficient to maintain an Alhiſe,-and upon that 
he concluded that the Plaintiff in the Action ought to recover, and 
to have Judgement, : 

And Harris the younger Serjeant argued , that the Grant is not 
good, for default of certainty, as to this Grant of Stewardlhip, for 
the Grant is of the Office of Stewardſhip of the Mannor;of Manſ- 
field, and: doth not ſhew where the Mannor is, nor in what Coun- 
ty; and it appears, and is put for a Rule by Hmſſey' chief JuRice , 
in the 25 of H. 7. 60.6. that when'a man will have advange of 
Letters-patents-of the King, it'behooveth. that they extend certain- 
ly to things of which he will have advantage : fſee'2 R. 3,7. #, By 
Huſſey 44 Ed. 3. 17. 5 Ed. 4. Garter's Caſe, 17 Ed. 3.15. and Dod- 
dington's Caſe, which is Hzll and Pext, 2 Coke 1:31. b. If the Town 
be -miſnamed it.is goed, if there be another certainty, but if it be 
Hat named at. all, otherwiſe.it.is- And to the point moved by 
Hatton, he conceixed: that this Office of: Steward({hip could not be 
£xerciſcd by a Deputy, as appears by Littleton in his Chapter of E- 
fates-upon Condition, where he faith, that' there are Eſtates upon 
Condition-in Law, :of ' which Stewardſhip is one, fol vg. Se; 379. 
that .cannor make Deputy. without ſpecial Grants, and with: = 
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and” by'21 E. 4. 20. and Sir Hexry Nevil's Caſe before, he could not 
grant over his Office, but jf hedo not attend to the Execution of that, 
ic is forteiture, 11 Ed. 4. ſo if he wants skill, 29 H. 6, 42. Per toram 
cxriam , he conceived that the Law doth not make any difference . 
between the perſon oft an Earl and another, to the executing of this 
Office, and that the words of the Patent do not contain words of De- 
pucation , for*in the Grant the + words are, Habendum Offcium 
predifiunn, briefly written, Cum omnibus vadis & feodis eidem Officio, 
ſeu ratione-ejuſdem, &c.” The whichlaſt wards are expoſitory of the 
firſt, that 4s, that it ſhall be intended that the Office 15 contained in 
- the laſt Grant, and ſhall not be referred to a Grant precedent , in 
which the Stewardſhip is contained, and alſo he conceived that this 
Aion upon the Caſe doth not lie, ©#are-v1 & armis, as it appears 
by Fitzberberts Natura Brevium $86 H. where it is faid , that in 
Treſpaſs upon the Caſe, theſe words, Vi & armis are contained in 
the Writ, {hal be ſufficient cauſe to abate the Writ ; ſee 11 Aſiſe 25. 
He which counſcls to make Difſſeifin, ſhall not be a Diſſeiſor with 
force, for he ought to do ſome manual Ad, either to the perſon, or to 
the poſſeſſion: ſee 41 Ed. 4. 24.4.and 44 E4.3.20. b. And ſo he con- 
cluded that this Action is not maintainable,and that Judgement ought 
40 be given for the Defendent, for the cauſes aforeſaid, 


The Caſe was argued again by Nichols Sexjeant for the Plaintiff, Nicte!r. 


and by Dedriage tne King's Serjeant for the Defendents, to the fame 
intent, and it was urged by Dodridge, that the Patent contains 
three ſpecial expreſs Grants, which are diſtin& Grants in themſelves, 
as there be three diſtin& ſeveral Patents , though they have bur 
one Parchment and one Seal, and-if the King grant the Office of- 
park(hip of two Parks by one ſelf ſame Grant, if the Patentee be 
diffeiſed of them, 'he may have ſeveral Aſiſes, though that it be but: 
one {elf-ſame grant. - And he agreed that the words officium predis 
Gum, in the 3. grant ſhall be intended officizum predifinm, and fo ſup- 
ply the defeQ in the ſecond grant, if it were not limitation of the 
Ettate in the ſecond Grapt, but for that, that the ſecond Grant was: 
perfedt in it (elf, there'necd not of necelfity any ſuch conſtrucion, and: 
that theſe words ſhall be referred to the laſt words, appears by the 
laſt words of the hahendum, that is, cum vadjs & feodis, eidemnufficio , 
aut ratione ejuſdem”officii, and theſe Relatives are expounded accord-- 
wgly. -: And to the Objection of the clauſe of Aſliftance in the end of 
the Patent; he anfwered that it the Grant were ill-and void in it (elf, 
this Clauſe doth not ſupply that. For this is but notification to the 
Officers of the Queen , that they ſhould be attendant to the ſaid 


Earl. For.though that the intent. of the Queen was, that*the Earl of- 


Rmatland ſhould. execute this office by:Deputy; yet this intent: ſhalt: 


not. 
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alteration of quality of the Prince, and making of him King, and yet 
the Fee remained. ,- ; | 

And to the ſecond it ſeems, that the patent hath expreſs words of 
Deputation. i. 15.48 

And the third Grant, which hath a reference 'to the Grant Þpre- 
cedent, and all the words being put together "make a perfe& Grant, 
and this ſuch conſtruction hath been always made of Grants of the 
King, as it. appears by Sir Foha Mullyx's Caſe, 6 Coke 56. And Jt- 
itice Windbam*s Cafe , 5 Coke 7. #. So if the King makes a Leaſe 
of a Mannor, 'except a Grove next to the Mannor, this ſhall be in- 
rended next to the Mannor Houſe, for otherwile it ſhall be out of 
the Mannor,and ſo the exception void, but Coke and Foſter doubted of 
that, 

And to the third point, that the Action was maintainable,V7 & 
armis;, for when the Deputy of the Earl of Rutland proclaimed the 
Court as Deputy of the Earl of Rautland , and theſe Detendents 
proclaimed that as Stewards of the Earl of Shrewrbwry, and after ad- 
joygrned that} and after held all the Courts, and received the profits, 
it feemed to him, that for this outing and diſturbance which is diſ- 
ſeifin, Action upop: the Cafe: lies, Quare vi & armis, as well as in the 
Book of Entries 15. two men had Warrens adjoyning , and one of 
them puts Cats, and other Vermine into the Warren of the other to 
deſtroy it, and the Action of Treſpaſs, Vi & armis lies, and fo for 
menace Adcion of Treſpaſs, Vi & armir hes, as it appears by 3 H. 4. 
and this diſturbance is ſufficient to maintain an Atliſe,-and upon that 
he concluded that the Plaintiff in the Action ought to recover, and 
to have Judgement, . ; 

And Harris the younger Serjeant argued , that the Grant is not 
good, for default of certainty, as to this Grant of Steward(hip, for 
the Grant is of the Office of Stewardſhip of the Mannorzof Manſ- 
field, and; doth not ſhew where the Mannor is, nor in what Coun- 
ty; and it appears, and is put for a Rule by Hwſſey chief Juſtice , 
in the 25 of H. 7. 60.b. that when a man will have advange of 
Letters-patents-of the King, it'behooveth. that they extend certain- 
ly to things of which he will have advantage : ſee'2 R. 3.7. 4. By 
Huſſey 44 Ed. 3.17. 5 Ed. 4. Garter's Caſe, 17 Ed. 3.15. and Dod- 
dington's Caſe, which is Hill and Pext, 2 Coke 1: 31.b, Ifthe Town 
be .miſnamed it.is goed, if there be another certainty, but- if it be 
not:named: at. all; otherwiſe.it. is.” And to the point 'moved by 
Hatton, he conceived: that /this Office af: Steward(hip could not be 
£xerciſcd by a Deputy, as appears by Littletox in his Chapter of E- 
Gates-upon Condition, where he faith, that there are Eſtates upon 
Condition-in Law, :of which. Steward(hip is one, fol. 89, Se. 379, 
that .cannor make Deputy. without ſpecial: Grants, and/ with! this 
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agreed Sir Hexry Neyif's Caſe, Com. 379. and Long 5 Fd. 4. 26. b. 
and” by'21 E. 4, 20. and Sir Henry Nevil's Caſe before, he could not 
grant over his Office,but jf hedo not attend to the Execution of that, 
ic is forteiture, 11 Ed, 4. fo it 'he wants skill, 29 H. 6, 42. Per toram 
cxriam , he conceived that the Law doth not make any difference . 
between the perſon of an Earl and another, to the executing of this 
Office, and that the words of the Patent do not contain words of De- 
pucation , for"in the Grant the + words are, -Habendum Offcium 
predifiunn, briefly written, Cum omnibus wadis & feodis eidem Officio, 
ſeu ratione ejuſdem, &c." The which'laft words are expoſitory of the 
firſt, that 1s, that it ſhall be intended that the Office 15 contained in 
- the la Grant, and hall not be referred to a Grant precedent , in 
which the Stewardſhip is contained, and alſo he conceived that this 
Adion upon the Caſe doth not lie, ©zare-vi & armis, as it appears 
by Fitzherberts Natura Breviam 86 H, where*it is faid, that in 
Treſpa(s upon the Caſe, theſe words, Vi & armis are contained in 
the Writ, {hall be ſufficient cauſe to abate the Writ ; ſee 11 Afiſe 25. 
He which counſcls to make Diſſeifin, ſhall not be a Difſeiſfor with 
force, for he ought to do ſome manual A&, either to the perſon, or to 
the poſſetlion : ſee 41 Ed. 4. 24.4. and 44 E4.3.20. b. Ando he con- 
cluded that this Action is not maintainable,and that Judgement ought 
40 be given for the Defendent, for the cauſes aforeſaid. 


The Caſe was argued again by Nichols Sexjeant for the Plaintiff, Nicbo!r. 


and by Dodriage tne King's Serjeant for the Defendents, to the fame 
intent, and it was urged by Dodridge, that the Patent contains 
three ſpecial expreſs Grants, which are diſtin Grants in themſelves, 
as there be three diſtinct ſeveral Patents , though they have bur 
one Parchment: and one Sea), and-it the King grant the Office of 
park(hip of two Parks by one ſelf ſame Grant, if the Patentee be 
diſfeiſed of them, 'he may have ſeveral Aſiſes, though that it be but: 
one {clf-ſame grant. : And he agreed that the words officium pred;s 
Gum, in the 3. grant ſhall be intended officium preditinm, and fo ſup- 
ply the defe& in the ſecond grant, if it were not limitation of the 
Ettate in the ſecond Grant, but for that, that the ſecond Grant was 
perfe& in it (elf, there'need not of neceſfity any ſuch conſtruction, and: 
_ that theſe words (hall be referred to the laſt words, appears by the 
laſt words of the hahendum, that is, cum vadzs & feodis, eidem officio , 
aut ratione ejuſdem offiezi, and theſe Relatives are expounded accord-- 
wgly. And to the Objection of the clauſe of Alliſtance in the end of: 
the Patent.3 he anfwered that it the Grant were ill-and void in it {clf, 
this Chauſe doth-not ſupply that. For this is but notification to the 
Officers of the Queen , that they ſhould be attendant to the ſaid 
Earl. For,though that the intent. of the Queen was, that'the Earl of- 
Ratland ſhould. execute this office by:Deputy; yet this intent: ſhall 


nOt. 
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not make the Grant good, for though that the intent of a Common 
perſon be apparent within the Deed, yet this intent ſhall not make 
a void Grant good; 19 H. 67 20 H.6.22 H. 6.15. Grant to 2. Et 
beredibus, with warranty to them, and to their Heirs, this.clauſe of 
warranty, though it were the intent of the parties apparent, yet it 
was not ſt-hcient to make the Grint which was void good, and fo 
itisin 9 H.6. 35. Abbot by his Deed in the firſt perſon grants a Te- 
wement, and the Grantee in the third perſon , reflenciauit tot 
Commune quod habuit' in uno tenemento: And though that in this 
Grant the intent of the parties is apparent, yet this intent ſhall not 
make the Grarft which is void it ſelf to be good, So if a man makes 
a Leaſe for life to the Husband and Wife, and after grants the Re- 
verſton of the Land that the Husband held for term of lite , that 
grant of the Reverſion is void, though that the intent was apparent , 
13 Edw,3, Grants 63, And ſo in Patent of the King, grant toa man, 
and heredibus maſculis ſuis , is void, though that the intent alſo is 
apparent , that he ſhould have an Eftate-Tail, 18 H.8. b. Eftates 84. 
But admitting that the Grant may be ſupplied by the laſt words, 
that is, that in the laR|Grant the words are Officia preditia, and in the 
clauſe of Afhiſtance, yet theſe words may be ſupplied, for there are 
ewo other Grants, in which there is expreſs mention that the Pa- 
tentee may exerciſe-it by Deputy : and ſo the words (hall have. ful} 
ingerpretation, Reddends ſingnla fingulis. And he conceived that the 
Writ (hall abate fdr that, that it contains V# & ermis, And alſo the 
Declaration 3 for the Jury have not found any diſturbance at all. 
And he agrecd that in ſome Caſes, Treſpaſs, Vi & armis well lies, as 
it is Fitzh, Nat. Brev. 92. $6. as where it is actual taking, 45 Eg. 3. 
30. 44 Edw. 3.20, where Treſpaſs Vi & armis is maintainable a» 
gainſt a Miller tor taking! of Toll againſt the Cuſtom, tor here is a- 
ctual taking, and 8 R, 2.7. Hoſteler 7. in an Action of Treſpaſs; V: 
&- armis, againſt, an Hoſt, for that, that certain evil perſons have 
taken the money of the Plaintiff, and good. ' But where there is not a= 
ny aqual taking, there the Writ ought not to contain Vs & armis , 
for, *for not ſcowring of a Ditch, or ſtopping of Water, as it js 43 Ed; 
3- 37. But for ca{ting of Dang into a River, Aion of Treſpals, Fi 
&+ armu lies, 12 H. 4. But for burning of a Houle it doth not lie: 
&* armis, 48 Fd. 3. 25. And fo for turning of Water-courſe, 3 H.gq 5. 
But in this Cale there is but diſturbance with a word, and command- 
ment to hold Court , and no- Court held , nor: no Prodamation 
made, and ſo no diſturbance at all, 16. Edm.4. 11. one hath the of- 
fice of a Pazkerſhip, and another man was bound, that he ſhould not 
difturbe, And in Debt upon the Obligation he pleaded that the 
Obligor hath threatned to difturb him, and adjudged that this is no 
breaking of the Condition, for there is no difiurbanee; And in 2 Ed. 
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Part M1. Earl of Raitland's Caſe. 
3+ 25. and 40. £uo minus by Jeffery Seorlage, where the King grants 


co the Mayor of Soxtbamptoy the  Cuftoms of the ſame Town, and- 


in qo minus for taking of them, it was adjudged that words are no 
- aſſault, and there ought to be an A& done. Butin this Caſe is no- 
thing found but words, and no a& doit, but it is found that after 
the Detendents held the Courrs. - But that Eoth*not appear if it were 
againft the will of the Earl of Raetland or not, and fo concludes 
that the Action is not maintainabke, And this Caſe was argncd again 
ta Trizity Term. ncxt enſuing by the Juitices, Daniel being dead , 
but I was not prcſent at the argument of Foſter and Tarbarton Ja«, 
Juſt © But I heard the arguments of W'alm?fley Jultice, and Coky ctiict 
ultice, 

And frft, #/almeſley conceived that the Grant was good, and tizet 
the Earl of Retland by this Grant might excxciſe his 'Othee by 'De- 
puty, and this only in reſpe& of the quality of his perſon, for the 
Patentee 1s a Noble-man, which hath bcen employed as an Embal- 
ſadour bf the Kivg into.other Realms, and this Grant of this Office 
being amongft others, varices from them 3 tor. this wants the word , 
exercendam, which is contained in the others ; And at{oth2Otzce of 
a Steward is too baſe for an Earl to cxccute, tor the Stexward 13 but-as 
a'Clerk, and not a Judge, for he hall not benamed in a Writ of falfe 
Judgement, nor ſhall hold plea of any Actions, but under gos. and 
tor that it is not ht nor convenient that an'Ear] ſhould exerciſe {uch 
a baſe Office in perſon. For if Recovery heze be plcaded, ittha!l be 
tryed by the Country,» Edw.,z., And the Steward ſhall not give Judge- 
ment, but the Suitors, and- no tryal (hall be by Veggict, but by 
waging Law, and the Fee of the Steward is but a 1 4, forevery plaint:. 
And tor that it was not the intent of the Queen that the Earl ſhould 
exerciſe ſuch a baſe'Office in perſon, and her ivtent 4s apparent, for 
that, that the word Exerciſe is not contained :in the Patent. And the 
intent of the Queen is to be contidered, for the other Othces are tit 
to be executed by the Earl ;. for the exergiting of them is but amat- 


ter of plagſure, as in hunting in the Forreſts and Parks of the Queen. 


and for thatiif theſe Grants havenot contained words of Deputation, 
the Earl ought. to exerciſe them in.perſon, according to Littleton, 
And Noble men are not tobe uſed as common people, for they are 
not to be- impannelled of a'Jury, and Capiar doth not lie againſt. 
him, by which he cannot be ,out-lawed; and:for that he ſhall not be 
bound to fie ſuch a baſe Cours, as this baſe Court is: And all this 
matter is well declared and expounded inthe laſt clauſe of the Patent, 
where the words arc, 'Et alterias volumus & mandamus quod omnes , 
6c; i Sint inteadentes & auxilianter, &c.' Where the words volumus 
in Patent of the King do amounttd as much as copcedimus, or a Co» 


venant, which is all.one with a Graat,.as in 32 H, 6, The King, 
relcales. 
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ſhall be grieved or diſturbed, and adjudged that-this ſhall amount to 
a Grant, and ſo the word Volumas, in the principal Caſe: and alſohe 
conceived that the Action is well maintainable, Vz & armts, as Þua- 
re Impedit, for diſturbanceby word, or preſentment by word. And 
it is alſo found that the Defendents did take all the protits, and that 
the Deputy of the Plaintiff came to the uſual place where the Court 
was kept, and that could not beintended to be out of the Mannor. 
And ſo for theſe reaſons he concluded that Judgement ſhould be gi- 


_ ven for the Platntiff. 


And Coke chict Juſtice argued to the ſame intent, that is, that che 
Plaintiff ought to have Judgement. And firſt he conceived, that the 
Patent is good, notwithlianding the uncertainty, that the Mannors 
are not named in what Counties they are, cither in England, France 
or Ireland, for the Mannor is named very certain, by which it may be _ 
granted, though it be in the King's Caſe, as it appears by 32 H. 6.20, 
where the King grants all Mannors, Mcſſuages, &e. which were par- 
cel of the poſſeſhons of T. S. attgint, and good. And ſuch Grant was 
made to Charles Brandon Duke of Suffolk , and adjudged good , 
though that the perſon of a man is more incertain than the Mannor , ' 
and yet, Id certum eſt quod certum reddi potejt, And 39 Ed.3.1. in 
the Abbot of Redding's Caſe, where a Grant was made to the Ab- 
bot and his Succeſſors,that the Prior and Covent (hall take the protits 
in time of vacation, Fitz. Nat. Brev.z3.b. And 23 E4.3.20. The King 
grants to the Queen the Barrony, and all Mannors, &c. till Fob of 
Gaunt be ablg to govern himſelf, and that (hall be intended till the. 


Law intends him able togovern himſelf, and Mannor is very certain, 


of which a view ſhall be awarded, The {ſecond exception which was 
taken to the Grant was, for that, that it was to take effeCt at the full 
age of the Earl. And after itis recited in the Patent, that he was of 
tull age before the making of the Patent, and ſo by conſequence the 
Patent is to take effect from the time-that it was paſt: And to that 
he (aid, that it (hall be intended to the profits of the Ofhcegnly, for 
it appears by the Patent that the Queen had granted it to another 
during his Minority 3 that is, thg Ofhce, _ | 

And to the third matter, that is, if he, cannot make a'Deputy . 
then he hath fortcited the ſaid Office, by-the not uling oft it. And to 
that he ſaid,” it appears by Walton's Caſe, 10 Kliz. Dyer, fol, 270. 
That if a man Grants a Fee, pro copicilio dmpendendo, op keeping of 
Courts, the Fee ſhall not be forfeited without ſpecial requelt to the 
Patentee to give counſel, or to hold his Courts, for he doth not 
know it the Grantor will have his Courts held or not.; and ſo it is-39 
H. 6.22. Brewen's Caſe, where it is alſo agreed, that it (hall be no for- 


tciture of an Office without ſpecial requeſt to hold the Courts , or 
Wd 
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to give counſel : But in the Caſe of 'the Queen otherwiſe it is, for 


ſhe ougit not to make demand in cafe -ot Rent nor - Condition ,' 


though - that it be within the Statute of 32 H. 8. And yet it was 
argued in Sir Thomas Hennage's Caſe, that if the King make a Leaſe 
for years upon condition to ceaſe; this ſhall ceaſe without Office up- 
on the breaking of the Condition, but a Leaſe for life ſhall not ceaſe 
without Office, though that the Condition be broken: And (o if the 
King grants an Office for lite, this ſhall not. be avoided without Of- 
fice : And he doubted the Caſe of the Leaſe for years : And alfo 
he argued, that the Grantee of a Stewardſhip cannot make Deputy 
*to exerciſe his Office, without ſpecial words in the Patent : But 
it the Office be granted to him and his Heirs, or to him and his A[- 
ligns, it is ſufficient without other words to make a Deputy : 
And alſo he ſaid that the word Steward, is the name of an Office, 
and is derived of Steed and Ward, which arE Saxon words, and 
intend the Keeper ot the place, which the party himſelf ought to 
hold 3 and it appears by Cambden and Lambert : And fo the word 
Seneſcal alſo ſignifies; for this is but a Czſftos five officiarins loci : 
See Fleta liber 2. chap. 72. Seneſcallum providebit Dominus circum- 
ſpefium, fidelem , modeſtum &+ pacificum qui in conſuetudinibus , &c. 
& Jura Domini ſui teneri, &c. nique balivos ſuos inftruere puteſt , 
Cujus officium eſt curia maneriorum, &c. And a Deputy is--a perſon 
authoriſed by the Ofticer in the name and right of the Officer, and 
for all that he doth the Officer ſhall anſwer, for he is but the ſha- 
dow of the Officer : But Aflignee is in his own right, and he ſhall 
anſwer for himſelf, and forfeiture by Afhignee of Tenant for life, 
(hall not be forfeiture of the Reverkon, 39 H. 6. And he agreed 
that a Marſha), Steward, Conftable, Bailiff, and ſuch like cannot 
make Deputies, without ſpecial words in the Grant, as it appears , 
39 H.6. 11 Ed, 3, 10E4d. 4.14.17. and7. 21 E4.4. Nevil's Caſe 
in the Com. and Littleton: And to the exceptions which. have' been 


caken to the Writ and Count, he faith that an Action of Treſpatls, 


which is tounded upon the Cafe, doth not lie Vi &* armis, where the 
point and cauſe of Action, is ſuppoſed to be made Vi & armis, and 
tor that he takes difference between. Canuſs canſans, and Canſz 
cauſata , tor where the matter which is ſuppoſed to be done V: & 
armis, is not the point of the, Action, but the cauſe of the Action ; 
there lies very well Vz & armis; But wherein the point of Action 


is ſuppoſed to be made Vi &* armis , there the Writ ſhall abatc: As ' 
if a man brings an Action of Treſpaſs for caſting dung into a River, Treſpats 


by which his Land is drowned, in this Caſe an Action of Treſpaſs 
upon the Caſe, Vi& armis lieth very well, for here the caſting in of 
the Dung, is but Cauſa carſans; and the drowning of the Land is 
Cauſa cauſata, $ R. 2. and ſo ditturbance to hold a Leet, by which 
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he hath loſt his offeringg 19 R. 2. 52. And the Ear] hath Eledi- 
on to haye Treſpaſs or BG though it be not Manurable : As if a 
man preſcribe to have feven pence of every Brewer which ſells ftrong 
Beer, for diſturbance to have the ſeven pence, Action upon the Caſe 
lics, for this diſturbance is Diffeifin, 15 Ed. 4. 8. 14 Ed. 3.4. 1. 
E4.5. 5. 19 R.2. Action upon the Caſe 51. And to the Objection 
which hath been made, that diſturbance found by the Jury, is not 
the ſame dilturbance, which is mentioned in the Count, for in the 
Count the diſturbance is ſuppoſed to be made Vi & armis, but the 
Jury do not tind any diſturbance to be made 7/7 & armzs; But this 
notwithfianding, it ſcems that the Count is good : As ifa Sheriff” 
Enters a Franchiſe, and executes a Writ, this is diſturbance, and A- 
Qion upon the Caſe lies: And ſo in ©rare Impedit : And alſo he 
{aid, that the Ear} cannot make a Deputy but by writing, as it is 
reſolved 28 Fi 8, Br.#Deputy 17. Where it is ſaid that Deputation 
of an Otkce which lies in Grant, ought to be made by Deed, and not 
by Word: But here the Jury have found, that the Earl hath made 
his Deputy z this ſhall be intended in lawful manner, and cannot be 
but by writing : And alſo he agreed that the Habendum mentioned 
in the third Grant, {hall extend only to this Grant, which is his pro- 
per Grant, that the Office of the Habendum:; And it appears by 
Wratſleys and Adam*s Caſe, Comment. 17. That the Office of Haben:- 
dum, is to make certain the Eſtate, and not the thing granted, for 
this is the Office of the Premiſſes of the Decd : And it the Haben- 
dam.in the third Grant, had had reference to the ſecond Grant, this 
would make the Grant void : And in Grants of the King other 
conltrucion ſhall be, made , as it was adjudged in the Court of 
Wards, Michaelmas 23, and 29 Eliz. between Bruzkgar Plaintiff 
and Robotham Detendent, where the Caſe was, the King Heary the 
8. had two Mannors, whereof diverſe Lands of one Mannor extended 
the other Mannor, and then the King granted one Mannor , and 
all his Lands in the ſame Mannor, Necnon emnes & fingulas Terras , 
&c. in the ſame Town, and adjudged that the Land which were 
parcel of the other Mannor , which was not granted , paſs by this 
Grant, though that they are in the other Mannor, in the ſame Town 
and he denied that the words Precipientes &* volentes (hall be taken as a 
Grant, for they are not ſpoken to the Patentce, but to uther Officers , 
which are ſtrangers to the Grant : But if the thing granted had been 
a Chattel, that a Covenant might enure as a Grant 3 and 10 Eliz. Dyer 
270,22. The King Philip and Queen Mary, granted for them and their 
Heirs and Succeflors,to A.B.that he and bis Factors and Athgns might 
Tavern, and keepa Tavern,&c. commanding all Mayors and Sheriffs, 
&e. and other Officers and Subjeds, and theif Heirs and Succeſſors, 
to permit and: ſuffer the ſaid. A. B. during his lite. to hold and uſe a 
Tavern 


Part UI. Earl of Rutland's Caſe. 
Tavern , and to ſell Wine without Impeachment., and it ſeems 
that the Grant is void, for that, that there is not any time limited, for 
how long it ſhall endure, and the mandate inthe laſt clauſe ſhall - 
not make any limitation 3 for by the death of the Prince this alto- 
gether ceaſeth , for Omue mandatam morte mandantis expirat ; And 
tor thag all Proclamations made in time of the RAgn of Queen Eli- 
zabeth, ceaſe and determine by herdeath : And to the perſon of the 
Earl, he ſaid that it was a Maxime, that Honour and Order ſhall 
be obſerved, and that was a common ſaying of the faid Quecn, and* 
for that it was not her intention, that this Maxime ſhould be bro- 
ken, and that the ſaid Earl ſhould exerciſe the ſaid Office in perſon , 
but ſhe intended the (aid Earl ſhould over-look the ſaid Mannor, 
and place here a ſufficient able man to exerciſe the ſaid Office, be» 
cauſe he ſhould anſwer, for the miſdemeanour of ſuch a Deputy is 
the forfeiture of the Office, and he faith that the Dignity of an 
Earl, was the moſt high Dignity in this Realm, that any Subject 
doth poſſes, till the 11 Ed. 3. The black Prince was the 1 Duke,and 
Aubry de Vere the 1 Marqueſs inthe 11 R. 2. and Beamoxnd the firſt 
Vicount in the time of H. 6. And noneof theſe Dignities are above 
an Earl in Degree, but only in precedency, for Bra&on, lib. 1. chap. 
8. ſaith, ©uod Comites dicnntar 4 ſocietate, quia Comitantur Regen : 
And in Ancient time none were made Earls but only thoſe which 
were of the blood Royal, and this is the reaſon that they are call- 
ed Conſanguinei Regis, and alſo they may. be called Conſules 2 Conſ#- 
lendo, Tales enim Reges ſibi aſſociunt ad conſulendum & regendum popu- 
lum Dei : And at their creation the King gives to them a Robe and 
Caps which ſignifies Counſel, and Coronet which frgnifcs the great» 
neſs of the Blood and Honour.,and alſo Sword, Ut fit in #trumque tem- 
Ps, as well ready for War as Peace; And for that it ſhould be unfit, 
that one of ſuch Honour, State and Dignity z ſhould be employed in 
holding of Court-Barons, and there fit to enter Plaints and have a pen- 
ny for every Plaint for his pains,and to make Copies and ſuch lke baſe 
employments which are V:vide rationes, which was not the intent of 
the Queen, that he ſhould exerciſe the ſaid Office in perſon,and the Law 


-requires conveniencies in all Grants, -aS in 12 and 13 H.s. 


One licenſed a Duke to come and hunt in his Park, and the Duke 
came with his Servants, and many others of his Retinue, and hunted 
there, and it was adjudged that the Grant ſufficient, to ware 
rant his hunting in this manner, in reſpek of Ge conveniency, for 
it is not fit and convenient that the Duke ſhould go alone, and 21 
Ed. 3. 48. The Biſhop of Carlile ſued the Executors of his Prede- 
ceſlar, for the Ornaments of the Chappel of the faid Biſhoprick , and 
them recoyered':: and though that the ſaid Chappel was in the pri- 
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he hath loſt his offeringg 19 R. 2. 52. And the Ear] hath Elei- 
on to have Treſpaſs or Affiſe, though it be not Manurable : As if a 
man preſcribe to have ſeven pence of every Brewer which ſells ſtrong 
Beer, for diſturbance to have the ſeven pence, Action upon the Caſe 
lies , for this diſturbance is Diffeifin, 15 Ed. 4. 8. 14 Ed. 3.4. 1, 
E4. 5. 5. 19 R.2. Acon upon the Caſe 51. And to the Objection 
which hath been made, that diſturbance found by the Jury, is not 
the ſame dilturbance, which is mentioned in the: Count, for in the 
Count the diſturbance is ſuppoſed to be made Vi & armis, but the 
Jury do not tind any diſturbance to be made V7 & armzs:; But this 
notwith{tandivg, it ſeems that the Count is good : As ita Sheriff” 
enters a Franchiſe, and executes a Writ, this is diſturbance, and A- 
Qion upon the Caſe lies: And fo in Qrare Impedit: And alſo he 
{faid, that the Earl cannot make a Deputy but by writing, as it is 
reſolved 28 Fi. 8, Br.#Deputy 17. Where it is faid that Deputation 
of an Ofkce which lies in Grant, ought to be made by Deed, and not 
by Word: But here the Jury have found, that che Earl hath made 
his Deputy z this ſhall be intended in lawful manner, and cannot be 
but by writing : And alſo heagreed that the Habendum mentioned 
in the third Grant, {hall extend only to this Grant, which is his pro- 
per Grant, that the Office of the Habendum: And it appears by 
Wratſleys and Adam*s Caſe, Comment. 17. That the Office of Haben- 
dum, is to make certain the Eſtate, and not the thing granted, for 
this is the Office of the Premiſſes of the Decd : And it the Haben- 
dum.in the third Grant, had had reference to the ſecond Grant, this 
would make the Grant void : And in Grants of the King other 
conſtruction ſhall be, made , as it was adjudged in the Court of 
Wards, Michaelmas 23, and 29 Eliz. bztween Bruxkar Plaintiff 
and Robotham Defendent, where the Caſe was, the King Hexry the 
8. had two Mannors, whereof diverſe Lands of one Mannor extended 
the other Mannor, and then the King granted one Mannor , and 
all his Lands in the-ſame Mannor, Necnon omnes & fingulas Tervas , 
G&c.. in the ſame Town, and adjudged that the Land which were 
parcel of the other Mannor , which was not granted , paſs by this 
Grant, though that they are in the other Mannor, in the ſame Town; 
and he denicd that:the words Precipientes O volentes (hall be taken as a 
Grant, for they are not ſpoken to the Patentce, but to uther Officers , 
which.are. ſtrangers to the Grant : But if the thing granted had been 
a Chattel, that a Covenant might cnure-as a Grant 3 and 10 Eliz. Dyer 
270.22. The King Philip and Queen Mary, granted for them and their 
Heirs and Succeffors,to A.B.that he and his Factors and Afhgns might 
Tavern, and keep a Tavern, &c. commanding all Mayors and Sheriffs, 
&e. and other Officers and Subjcas, and theif Heirs and: Succeſſors, 
to permit and. fuffer.the ſaid. A. B, during his lite. to hold and uſe a 
Tavern 
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Tavern , and to ſell Wine without Impeachment, and it ſeems 
that the Grant is void, for that, that there is not any time limited, for 
how long it ſhall endure, and the mandate in'the laſt clauſe ſhall - 
not make any limitation 3 for by the death of the Prince this alto- 
gether ceaſeth , for Omue mandatum morte mandantis expirat : And 
for thag all Proclamations made in time of the RRgn of Queen El:- 
zabeth, ceaſe and determine by herdeath ; And to the perſon of the 
Earl, he ſaid that it was a Maxime, that Honour and Order ſhall 
be obſerved, and that was a common ſaying of the faid Quecn, and" 
for that it was not her intention, that this Maxime ſhould be bro- 
ken, and that the ſaid Earl ſhould exerciſe the ſaid Office in perſon , 
but ſhe intended the (aid Earl ſhould over-look the faid Mannor , 
and place here a ſufficient able man to exerciſe the ſaid Ofhce, bes» 
cauſe he ſhould an{wer , for the miſdemeanour of ſuch a Deputy is 
the forfeiture of the Office, and he faith that the Dignity of an 
Earl, was the moſt high Dignity in this Realm, that any Subject 
doth poſle(s, till the 11 Ed. 3. The black Prince was the 1 Duke,and 
Aubry de Vere the 1 Marqueſs inthe 11 R. 2. and Beamorxnd the firſt 
Vicount in the time of H. 6. And noneof thele Dignities are above 
an Earl in Degree, but only in precedency, for Bra&on, lib. 1. chap. 
8. ſaith, ©uod Comites dicnntar 4 ſocietate, quis Comitantur Regem : 
And in Ancient time none were made Earls but only thoſe which 
were of the blood Royal, and this is the reaſon that they are call- 
ed Conſanguinei Regis, and alſo they may-be called Conſules 2 Conf #- 
lends, Tales enim Reges ſibi aſſociunt ad conſuleudum & regendum popu- 
lum Dei : And at their creation the King gives to them a Robe and 
Cap, which ſignifies Counſel, and Coronet which frgnihes the great» 
neſs of the Blood and Honour.and alſo Sword, Ut fit in atrumque tem- 
pus, as well ready for War as Peace: And for that it ſhould be unfit, 
that one of ſuch Honour, State and Dignity z ſhould be employed in 
holding of Court-Barons, and there fit to enter Plaints and have a pen- 
ny for every Plaint for his pains,and to make Copies and ſuch lhke baſe 
employments which are V:vide rationes, which was not the intent of 
the Queen, that he ſhould exerciſe the ſaid Office in perſon,and the Law 
-requires conveniencies in all: Grants, as in12 and 13 H.8. 


One licenſed a Duke to come and hunt in his Park, and the Duke 
came with his Servants, and many others of his Retinue, and hunted 
there, and it was adjudged that the Grant ſufficient, to ware 
rant his hunting in this manner, in reſpet fie conveniency, for 
it is not fit and convenient that the Duke ſhould go alone, and 21 
Ed. 3. 48. The Biſhop of Carlile ſued the Executors of his Prede- 
ceſlar, tor the Ornaments of the Chappel of the faid Biſhoprick , and 
them recoyered!;: and though that the ſaid Chappel was in the pri- 
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vate Houſe of the ſaid Biſhop, yet it was thought fitting , that ſuch 
Chappel thould be adorned with convenient Ornaments, and that 


. thele Ornaments ſhould go in ſucceſſion ro the Succefſors, and nor 


to the Executors, andif conveniency be ſo required in all theſe Caſes, 
then by the like Reaſon ſuch inconveniency ſhall not be admitted , 
that the Earl ſhoJ1d be Clerk tor Syitors as every Steward is. And 
for that he conceived that the Grant isgood: And that the ſaid Earl 
may Exerciſe this Office by a Deputy, as well as if a common perſon 
«grant an Office of Folterſhip to the King, he may exerciſe that by any 
party, or grant it over, though there beno words of deputation in the 
Grant, and this in reſpe& ot the quality of his perſon, and in many 
other Caſes an Earl or another Noble man fhall be priviledged, as in - 
3 H.6, A Noble man ſhall not be examined upon his Oath in Ac- 
count : And 48 E4.3.30, he ſhall not be ſworn upon Inqueſts, which 
is to ſerve God and his Country, Regiſter 179. And if a common per- 
{on be in debt to me a hundred pound, I may have a Capras, and arreſt 
his perſon for this Debt, but it the King create him Baron or Eart, 
then his perſon is ſo priviledged, that that cannot be attached for this 
Debt, and this is without wrong to me, as it appears by the Counteſs 
of Rutland's Caſc, 6 Coke. And if a Baron be returned of a Jury, and 
if Iſſue be taken, if he be a Baron or not, this (hall be tried by Record 
whether he be a Baron or not, 35 H. 6.46.22 Aſiſe 24. 48 Ed, 3.8, 
Regitter 47. And in caſe that one common perſon hath any Office , 
which he cannot exerciſe by a Deputy, yet it he be employed in the 
King's ſervice, as if he be made Ambaſſador out of the Realm,6r other 
ſuch employments,he may during his abſence make a Deputy,and this 
(hall not be forfeiture of his Office, and an Earl in*ancient time was not 
only a Councellour of the King, but by his Degree was Prefers five 
fprepoſitus comitatics, as it appears by Camden 106,107, Comes prefetius 
Satrapas, which is Prepoſitus comitatxs, and was in place of the 
Sheriff at this day, and-when that he was Sheriff, though that he had 
the cuſtody of the County committed unto him, which was a great 
truſt, yet then by the Common Law, he might make an under She- 
riff, which was but a Deputy, the like Holinſhead*s Chronicle 463. 
Amongſt the Cuſtoms of the Exchequer, he called the under Sheriff 
Seneſcallus, which agreed with the Definition before , for he held 
the place of Sheriff himſelf, and by the Statute of Weſtminſter 8, 
chap. 39. It is ſaid that Vice-comeswſt vicarins comitatics, and if a Ba- 
rony defcend upen the-Skeriff, yet he (hall continue Sheriff, 13 Eliz 
Dyer and Britton 44 If a- Rybaud ſirike a Baron or. a Knight , he 
ſpall loſe his Land 3 And Tenant by Knight's ſervice, may execute it 
by Deputy, 7 Eg. 3, Littleten: And. if.it: be fo in the Caſe-of a. She- 
xiff, which hath the County -committed to. him, that he- may make 
a Deputy by the Common Law, upon that he. inferred, that the Stew- 
ard, 
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ard which hath but the Mannors of the King, committed to him.that 
he may make a Deputy : And alſo he ſaid, that the words in the laſt 
clauſe, that is, ( Volentes & precipientes )that the Officers and Subjeas 
ſhould be attendant, expounds and declares the intent of the Queen, 
for the words arez omnibus premiſiis, and the Grant of the Office of 

\ the Steward(hip is one of the premiſſes,and ſo he concluded upon theſe 
Reaſons, that Judgement ſhall be given for the Plaintiff, and that the 
Grant was good, and the Action wcll maintainable: and of this opini- 
on were Warburton and Foſter Juſtices : And Judgement was given ac* 
cording!y 3 this Trinity Term 8 Facobi. 

And Coke chict Juſtice remembred a Report,made by him and Popham 
chief Juftice of Exg/and, upon reference madeFo them, that this Pa- 
tent was good, and that the Earl of Rutland,might exerciſe this Office 
by Deputation, and he conceived, that there were other words in the 
Patent which were found by the Jury, that the ſaid Earl ſhould have 
the ſaid Office, Cum omnibus Faribus &+ Furiſdidionibus,&c. as full, &c, 
as any other Patent hath been had,and with all the Appurtenances,ard 

- It ſeemed that a former Patentee had power by expreſs words to exc- 
cute that by a Deputy, and he conceived though theſe words Ade 
plene, &c, do notenlarge the Eſtate, yet this enlargcth the [uriſdicti- 
on of the Officer, asin 43 Ed.3.22. Grant is made by the King of 
a- Mannor, to which an Advowſon is appendent; Adeo plene, & tam am- 
plis modo & forma, &c. And theſe words paſt the Advowſon without 
naming thatz and he ſaid it was adjudged, Hillary 4o El:z. in Ame+ 
ridithe*s Caſe, where the Caſe was, the Queen granted a Mannor, Adeo 
plene & integre & in tam amplis modo &forma,as the Counteſs of Shrewſ= 
bury, orany other had the ſame Mannor, and Queen Katherine had the 
ſame Mannor and diverſc Liberties with it of great value, during her 
life, and judged that theſe Liberties ſhould paſs alſo by this Patent by 
theſe words, and fo in the principal Caſe, it the former Patent had been 
found alſo by the Jury, and ſo was the opinion of Popham and him; 

and wascertified accordingly. 
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